
STATE OF NEI^/ YORK
STATE TN( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Al lan A.  & Paula Pines

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  fncome Tax

under Ar t ic le  22 of  the Tax law

for  the Year 7972.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  March,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Al lan A.  & Paula Pines,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Al lan A.  & Pau1a p ines
11 Fifth Ave.
New York, Ny 10003

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

13 th  day  o f  March ,  1981.

proper ly  addressed wrapper in  a

exclusive care and custodv of the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Al lan A.  & Paula Pines

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal  Income Tax

under Article 22 of Lhe Tax Law

for  the Year L972.

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  March,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Mart in  Galuskin the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Martin Galuskin
Burck, Milgrom & Sussman
330 Turnpike Rd. ,  Box F
E.  Brunswick,  NJ 08816

and by deposiL ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

13 th  day  o f  March ,  1981.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 3 ,  1 9 8 1

Al lan A.  & Paula Pines
11  F i f t h  Ave .
New York,  NY 10003

D e a r  M r .  &  M r s .  P i n e s :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax law,  any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commi"ss ion can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Ru1es,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
Lhe date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Mart in Galuskin
Burck, Mi lgrom & Sussman
330 Turnp ike  Rd. ,  Box  F
E.  Brunswick ,  NJ  08816
Taxing Bureaut s Representative
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STAIE OF NEVI YORK

STATE TA)( CCMMISSION

In the Matter of the Petition

OI

AIiT.AN A. PINES and PAUIA P]NES

for Redeternulnation of a Deficienqg or
for Refi:nd of Personal fnoqne Tax uder
Article 22 of the Ta< Law for tLre Year
L972.

DECISIOD{

Petitioners, Allan A. Pines ard Paula Pines, 11 Fifth Avenue, Nernr York,

New York 10003, filed a petition for redeterrnination of a deficienqg or for

refi:nd of pensonal inocnre ta>< r:nder Article 22 of ttre Ta< Law for the year

L972 (Fi le No. 10389).

A sinall claims hearing was held before William Valcarcel, Hearing Officer,

at ttre offices of tLre State Tax Ccnunission, Tlvo Vrlbrld Trade Center, Nevir York,

New York, on July 16, 1980 at 10:45 A.M. Petitioners appeared hry Uartin

Galuskin' CPA. The Audit Divisj-on appeared hy Ralph J. Vecchio, Esq. (Abraham

Sclw'tartz, Esq., of counsel) .

ISSUE

trvhether a distributlve share of partnership inccnre u,as property reported.

FINDI}GS OF FACT

I. Petitioners, Allan A. Pines and Paula Pines, timely filed a joint

Nev'r York State Inccrne Tax Nonresident Return for ttre yenr L972, on wtrich a

distributive share of partnership inccnre was reported. Ttre distriJcutive strare

of partnership inccnre reporLed was in accordance witlr a New York State \Ion-

resident Partner Allocation Schedule issued by the partnership of Stein ard

Rosen.
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2. On April LL, L975, ttre Inccrne Ta< Bureau issued a Notice of Deficienqg

for $1,708.68, plus interest of $L26.'73, for ttre year 1972, along with an

oplana.tory Statgrent of Audit Changes wLr-ich indicated, in part:

"Based on ttre prior audit of tlre trnrtnership retrrrns of
Stejn & Rosen, your distrjJrutive share of such partner-
shrip inccne is allocated to Nerr york on a basis of
74.882 for fiscal year ending L/3L/72 ard 76.282 for fiscal
year endirry L/3L/73. Since you left tLre firm before
Decsnber 3It 1972, yor:r distrilrrtive share for ttre fiuo
periods is properly reportable on yanr 1972 return."

"Unincorporated business taxes are not deductible in
ccrnputing personal inccnre tar. Or your personal inccne
til< retutrr, you failed to increase your Federal inccnre
by your distributive share of tlre rxr-incorporated business
ta< deductions taken on tlre partnership returns of
Stein & Rosen for fiscal year ending V3I/72 and I/3L/73."

"Iong ter:n capital gains are ta:<able at 60? in 1972 ard,
a modification is made increasing your Federal inccne by
204 of your Federal long term capital gain deduction."

"since state inccrne ta:<es are not deductible in ccnputing
New York inccne, state inmne ta< refi:nd, incltrded in
Federal incrcre, is disregarded in our ccnqutation of ta><.',

The sole issue raised by petitioners was the Bureaurs ctranging of

the metlrod of allocating partnersLr-ip inccnre wittrout a current audit or partnerstr,ip

consent.

3- Petitioner Al-Ian A. Pines becanre a partner in tlre lavy firm of Stein

and Rosen in 1971 and rsrnined r:nti1 Decsnlcer 3I, L972, wlren he resi-grned.

4- TLre partnership of Stein and Rosen allocated its jnocnre and e:q>enses

withrin and without Ner^r York State in a manner deterrnined in acaordance wittr

j-ts ovm books and records. TLre Nq^r York State prtnership returns filed for

tte fiscal years ending Jarruaqz 3L, L972 and Januarlz 31, I9Z3 utilized ttris

neLtrod of allocation pr.rsuanL to 20 NYCRR 131.13 (a) whictr was reflected on tLre

iterns of inccrne, loss and deductions distributed to each partner.
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5. Sonetine in L964; ttre Inccne Ta>< Bureau audited the New York State

Partnership Return of Stein and Rosen for a previous fiscal year. Itre Bureau

rejected tlre allocation method utilized and replaced it wittr tlre ttrree factor

method of allocating inoone pr:rsuant. tD 20 }trYCRR 131.13(b).

6. Ttre Inccne Tax Btrreau did not er<amirre or audit ttre books and reords

of Stein and Rosen for ttre fiscal years ending Jarruarlz 3i-, L972 and Janua:12

3L, L973, but issued a deficienqg for these fiscal years basecl on tl:e results

of tLre 1964 audit. Thre worksheets of ttre audi-t crcnducted in 1964 were not

available for examination. Information as to whetlrer ttre partnerskr-ip of Stein

and Rosen consented, or conceded to the results of tlre 1964 audit, or to ttre

changes irrposed for ttre fiscal years ending in 1972 and 1973, was not available.

7. Petiti-oners contended tlrat tlre books and records of ttre Ia^r firm of

Stein and Rosen acc-urately reflected the itenrs of jnccnre, gain, loss and

deductions attributable wittrin and wittrout Nerrv York State in a fair and

eguitable maru1er.

CONCLUSIONS OF IAYI

A. That the changing and/or denial of a rnettrod of allocating inccne

based solely on the resul-ts of a previous audit conducted pr:rsuarrt to books,

records, facts and circunstances, existjlg in a previcus year, j-s arbitra:12,

capricious and contrarlz to ttre meaning and intent of section 691(a) of thre Ta:r

Iaw. (Petition of Ralph Dolqoff, N.Y.S.T.C., October 3, 1980; letition of

Harry Sotsklr and Rae Sotslqz, N.Y.S.T.C., Irtray 23, 1980.)

B. That tlre petition of Allan A. Pines and Paula Piles is granted to

the extent ttrat thre distribuUve share of partnership inccne is allcnued as

relrcrted on ttreir New York State Inqne Ta< Nonresiderrt Raturn filed for ttre

year 1972.
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C. fkrat the Ardit Division is treneby directed to rnodify accordingly the

Notice of Deficiency issued Aprit LL, L975i and that, e:rcept as so granted,

ttre petition is in all otlrer respects denied.

DAIED: Albarry, New York STAf,E TN( m,OfiSSION

MAR 1 3 r98l
STATE Tru( m,OfiSSION


