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STATE OF NEI^i YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Walter K. Pettersen

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for the Years 1972 - 1974.

AFTIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

nai l  upon Walter K. Pettersen, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Walter K. Pettersen
Wilr idge Rd.
Georgetown, CT 06829

and by deposit inS same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pe t i t i one r .

Sworn to before me th is

6 th  day  o f  March ,  1981 .

."---
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STATE OF NEI,I YORK
STATE TAX COI-IMISSION

fn the Matter of the Pet i t ion

o f

l /al ter K. Pettersen

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 7972 - 7974.

AT'FIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

6th day of  March,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mail upon Frank A. Wortmann the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  i -n  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Frank A. Wortmann
60  E .  42nd  S t .
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusi .ve care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative pet i t ioner.  ; '

before me th is

o f  M a r c h ,  1 9 8 1 .

Sworn to

6th day

, " f l

i  / :  . , .. 7/'7,
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  6 ,  1 9 8 1

Wal te r  K .  Pet te rsen
Wilr idge Rd.
Georgetown, CT 06829

Dear  Mr .  Pet te rsen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decisi-on may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Frank A. I.lortmann
60 E.  42nd St .
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WAITER K. PETTERSEN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1 9 7 2 ,  1 9 7 3  a n d  L 9 7 4 .

DECISION

Pet i t ioner ,  Wal ter  K.  Pet tersen,  l { i l r idge Road,  Georgetown,  Connect icut

06829,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund of

personal  income tax under Ar t ic le  22 of  the Tax Law for  the years 7972,  L973

and  7974  (F i l e  No .  15501 ) .

A  fo rma l  hea r i ng  was  he ld  be fo re  Ha r r y  I ss le r ,  Esq . ,  Hea r i ng  O f f i ce r ,  a t

the of f ices of  the State Tax Commission,  Two htor ld Trade Center ,  New York,  New

York,  on November 16,  1977 and cont inued on December 1,  1978 (Frank Romano,

Hear ing  o f f i ce r ) ,  and  Feb rua ry  9 ,  79 ig  (He rbe r t  ca r r ,  Hea r i ng  o f f i ce r ) .

Pet i t ioner  appeared by Frank A.  Idor tmann,  Esq.  The Audi t  Div is ion appeared by

Pe te r  C ro t t y ,  Esq .  (A lexande r  L le i ss  and  Ab raham Schwar t z ,  Esqs . ,  o f  counse l ) .

ISSUE

Whether pet i t ioner  was a

for  and pay over  wi thhold ing

Inc . ,  and  w i l l f u l l y  f a i l ed  t o

sec t i on  685 (C)  o f  t he  Tax  Law.

pe rson  requ i red  to  co l l ec t ,

tax wi th respect  to  Kennedy,

do so,  thus becoming l iab le

truthfully account

Scheidel & Young,

for a penalty under

FINDINGS OF FACT

1.  By Not ice of  Def ic iency dated May 19,  1975,  the Audi t  Div is ion asser ted

pena l t i es  o f  $ I221948 .27  aga ins t  pe t i t i one r  pu rsuan t  t o  subd i v i s i on  (g )  o f

sect ion 685 of  the Tax law predicated upon the fa i lure of  Kennedy,  Scheidel  &
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Young, Inc. (" the Corporat ion'r)  to remit  withholding tax in the aforesaid

amount during 7972, 1973 and 1974.

2. The Corporat ion was engaged in business as a mechanical  t rades contractor

during the tax period in quest ion unt i l  October 1, 1974 when a general  assignment

for the benef i t  of  creditors was executed by James I .  Kennedy, president and

major i ty stockholder of the Corporat ion.

3. By agreement dated September 1, 1967 between James I .  Kennedy, Walter K.

Pettersen, Thomas J. O'Connor and Michael R. Levy, Kennedy, as sole stockholder

and president of the Corporat ion, agreed to sel l  49 percent of the Corporat ion's

capital  stock to Pettersen, O'Connor and Levy, each of whom was to receive an

equal number of shares according to var ious terms and condit ions providing

inter alia for installment palrments by them and gradual acquisition of the

shares, and pursuant to which Pettersen, 0rConnor and Levy were effect ively

const i tuted vice-president,  secretary and Lreasurer,  respect ively and Pettersen

was const i tuted a director.  The agreement further provided that Pettersen,

O'Connor and Levy should devote ful l  t ime to the business of the Corporat ion,

that notes, checks and other negot iable instruments of the Corporat ion might

be signed by any one of i ts of f icers "signing singly 'r ,  and that Pettersen,

O'Connor and Levy "shal l  supervise and control  the operat ion of the business

of the Corporation, subject, however, to the right of Kennedy to have the

f inal  word with respect thereto so long as Kennedy is a stockholder of the

Corpora t ion .  r r

4.  The aforesaid agreement was superseded by an agreement dated June 6,

1972 between the same part ies, which by i ts terms acknowledged the then ownership

of 7tz shares each of Pettersen, 0 'Connor and Levy (7L shares represent ing 5

percent) and which provided inter al ia for the instal lment sale of al l  remaining

shares by Kennedy to them in equal number for the total  sum of $70,333.69.
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Said agreement  conta ined the ident ica l  prov is ions regarding the powers,  dut ies

and responsib i l i t ies of  pet i t ioners as had been enumerated in  the pr ior  agreement .

5.  PeLi t ioner  Wal ter  K.  Pet tersen held the t i t les of  v ice-president  and

director  of  the Corporat ion dur ing the tax per iod in  quest ion except  that  on

July 18,  1974,  he was f i red by James I .  Kennedy,  notwi thstanding that  such

discharge was in apparent  v io lat ion of  the agreement  dated June 6,  L972.

6.  Pet tersen was a fu l l  t ime employee of  the Corporat ion.  Dur ing h is

Lenure,  he devoted 95 percenL of  h is  work t ime to sol ic i t ing business,  f igur ing

plans,  consunmat ing contracts and execut ing construct ion pro jects.

7.  Pet tersen issued checks to a computer  serv ice which prepared payro l l

checks  fo r  t he  Co rpo ra t i on ' s  emp loyees .

8.  Simul taneously wi th the issuance of  such checks,  Pet tersen d id not

issue checks or  set  as ide funds for  pa5rment  of  wi thhold ing tax a l though adni t tedly

aware of  the Corporat ion 's  responsib i t i ty  to  do so.

9.  Pet tersen submit ted to or  acquiesced in the decis ions of  Kennedy wi th

respect  to  f inancia l  mat ters of  the Corporat ion.

CONCLUSIONS OF LAId

A. That pet i t . ioner was a person required to col lect,  t ruthful ly account

for and pay over withholding tax with respect to Kennedy, Scheidel & Young,

Inc . ,  o f  wh ich  he  was an  o f f i cer  possess ing  genera l  superv isory  power  w i th  the

wri t ten authori ty to sign corporate checks, and who in fact s igned checks for

payrol l  and general  creditors.  (Tax Law, 5685(g);  Matter of  McHugh v. State Tax

Commiss ion ,  70  A.D.2d 9871,  Mat te r  o f  Mac lean v .  S ta te  Tax  Commiss ion ,  69

A . D . 2 d  9 5 1 ,  a f f f  d  4 9  N . Y . 2 d  9 2 a ;  M a t t e r  o f  M a r k i n  v .  T u l l y ,  6 5  A . D . 2 d  2 2 8 . )

B. That pet i t ioner wi l l fu l Iy fai led to col lect withholding tax in that

he intentionally negtected to concern himself with whether the tax was paid

although clear ly possessed the authori ty,  pursuant to wri t ten conttact,  to



-4 -

manage the Corporation and issue checks on his own signature. His submission

to or acquiescence in the wi l l  and decisions of Kennedy was in derogat ion of

his dut ies and responsibi l i t ies to the Corporat ion and to the State of New

York with respect to paJrment of withholding tax. He cannot " . . .avoid l iabi l i ty

by fai l ing to concern himself  with whether the taxes were being paid." (Matter

o f  Ma lk in  v .  Tu l l y ,  supra ,  p .  231;  Mat te r  o f  lev in  v .  Ga l lman,  42  N.Y.2d  32 . )

C. That pet i t ioner is not l iable for penalty ar is ing after his discharge

on Ju ly  18 ,  7974.

D. That the Not ice of Def ic iency is modif ied to the extent indicated in

Conc lus ion  o f  Law "C" ,  and except  as  so  mod i f ied  is  sus ta ined.

E. That the pet i t ion of Walter K. Pettersen is denied except as indicated

above.

DATED: A1bany, New York STATE TAX COMMISSION

MAR 0 6 tggt

COMMSSIONER


