
STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Pet i t ion
o f

Frank Perrv

for Redeterminat ion of a
of a Determinat ion or a
Personal Income Tax
under Article 22 of |'b.e
fo r  the  Year  1973

Defic iency or a Revision
Refund of

Tax Law

AFFIDAVIT OF MAITING

the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within not ice of Decision by cert i f ied
mai l  upon Frank Perry,  the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Frank Perry
c/o Gelfand & Radler
1 3 6  E .  5 7 r h  S r .
New York, NY 74A22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the Stafe of New York.

is the pet i t ionerThat deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3 r d  d a y  o f  A p r i l ,  1 9 8 1 .

that the said addressee
forth on said wrapper is

v21*



STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank Perrv

AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Personal Income Tax
under Art ic le 22 of the Tax Law
for the Year 1973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within not ice of by cert i f ied mai l  upon
Sidney Gelfand the representat ive of the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mr. Sidney Gelfand
1 3 6  E .  5 7 r h  S r .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
3 r d  d a y  o f  A p r i l ,  1 9 8 1 .



STATE OF  NEW YORK
STATE TAX ISOMMISSION

ALBANY,  NE\4 '  YORK 12227

Apr i l  3 . ,  1981

Frank Perry
c/o Gelfand & Radler
1 3 6  E .  5 7 r h  S r .
New York, NY 10022

Dear  Mr .  Per ry :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of re.,ziew at the administrative level.
PursuanL to sect ion(s) 690 of the Tax Li lw, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tut .ed under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commission,:r  and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Sidney Gelfand
1 3 6  E .  5 7 r h  S r .
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

FRANK PERRY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax unde:r
Art ic le 22 of the Tax Law for the year
7 9 7 3 .

DECISION

Peti t . ioner,  Frank Perry clo Gelfand & Radler,  L36 East 57th Street,  New

York, New York LOO22, f i led a pet i t ion. for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1 9 7 3  ( F i l e  N o .  1 5 8 0 9 ) .

A  fo rmal  hear ing  was he ld  be fore ' rJ i l l i am J .  Dean,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two hror ld Trade Center,  New York, New

York ,  on  Apr i l  13 ,  1978 a t  1 :30  P.M.  Pet i t ioner  appeared by  S idney  Ge l fand,

cPA.  The Aud i t  D iv is ion  appeared by  P,e ter  c ro t ty ,  Esq.  (w i l l i am Fox ,  Esq. ,  o f

counsel)  .

ISSI]E

Whether pet i t ionerr  s

separat ion agreement . )  was

Div is  ion.

$651000.00 trrayurent to Eleanor Perry (pursuant to a

properly disal lowed as a deduct ion by the Audit

FINDINGS OF FACT

1. Pet i t ioner,  Frank Perry,  f i l r :d a New York State fncome Tax Resident

return for the year 1973, on which he deducted $91r000.00 as al imony palrnents.

2. On ITay 24, 7976, the Audit  Dj-vis ion issued a Not ice of Def ic iency to

pet i t ioner  ind ica t ing  tax  due o f  $8r752.31 ,  p lus  in te res t  fo r  1973.  The

def ic iency  was based on  d isa l lowance o f  $65r000.00  o f  the  $91r000.00  c la imed



- 2 -

as al imony payments and inclusion of a modif icat ion on capital  gains. (Sect ion

672(b)  ( r r )  o t  the  Tax  Law) .

3. Pet i t ioner has been a producer-director of motion pictures since

1961. Eleanor Perry ( tr is former wife) is a screen wri ter.  Pet i t ioner and

Eleanor Perry were legal ly separated in 1971 and divorced in L973. Prior to

their  separat ion, pet i t . ioner produced screenplays wri t ten by Mrs. Perry.

4. Before their  separat ion, Universal Pictures had agreed to pay Eleanor

Perry $651000 for the screenplay, Expensive People, i f  i t  were produced by

pet i t ioner.  I {hen pet i t ioner and Mrs. Perry planned their  separat ion, both

considered i t  to be impossible for them to work together on Expensive People.

Given these circumstances, Mrs. Perry insisted on the inclusion of Sect ion 5

in the Separat ion Agreement executed by Mrs. Perry and pet i t ioner on JuIy 12,

l97l  (hereinafter "Separat ion Agreement").  Sect ion 5 of the Separat ion Agreement

provides as fol lows:

"5. It is acknowledged by the Husband Lhat the Wife has written
for Universal Pictures a f i rst  draft  screenplay based on a l i terary
property entitled EXPENSIVE PEOPLE and that the Wife has not received
compensat ion of $65r000 for such f i rst  draft  screenplay, to which
the Wife feels ent i t led. The Husband acknowledges responsibi l i ty
for the fai lure of the Wife to receive such $651000.

A. The Wife undertakes to use her best ef forts to ( i )
obtain as great a pa5rment as possible from Universal Pictures or
anoLher motion picture company for such screenplayr or ( i i )  at tenpt
to work out a transact ion involving a producer andfox director or
producer/director other than the Husband for the product ion of the
picture based upon the Wifers screenplay which, i f  such transact ion
were consumrnated, would provide the Wife with as great a pa)rment as
poss ib le  fo r  such screenp lay .

B. In the event that the Wife, despite such best ef forts,
shal l  be unable within a period of two years from the Closing to
obtain paJrment of $65,000 for the screenplay, the Husband agrees to
pay to the Wife additional alimony equal to the amounL by which (i)

$651000, shal l  exceed ( i i )  any amount received by the Wife pursuant
to Paragraph 5(A) above. Such addit ional al imony shal l  be payable
if the Wife shall be living trdo years after the Closing, whether or
not the Wife shal l  have remarr ied."
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5. Instead of producing Expensive People, pet i t ioner went on to produce

the f i lm Play I t  As I t  Lays, for which he received substant ial  income.

6. Pet i t ioner bel ieved that had he not made the arrangements provided

for in Sect ion 5 of the Separat ion Agreement,  Mrs. Perry would have had grounds

for suing him for breach of contract.  Such an act ion ( in pet i t ioner 's view)

would do him major daurage within the movie industry.

7. Eleanor Perry was not able to sel l  the screenplay Expensive People.

Pursuant to Sect ion 5 of the Separat ion Agreement,  pet i t ioner paid her $65r000.00

in  7973.

CONCLUSIONS OF IAW

A. That.  the payment by pet i t ioner to Eleanor Perry of $651000.00 cannot

be treated as al imony, since i t  was not in the nature of a support  obl igat ion

aris ing from a mari- tal  relat ionship.

B. That pet i t ioner,  Frank Perry,  was in the business of producing and

direct ing movies and that Eleanor Perry was in the business of wri t ing screenplays

for movies. Because of professional and personal di f ferences, pet i t ioner

withdrew from the project to produce and direct the screenplay Expensive People

wri t ten by Eleanor Perry and, instead, directed another f i lm. As a result ,

Eleanor Perry was not paid $65r000.00 by Universal Pictures, an amount she

would have received had she and pet i t ioner cont inued their  professional and

personal relat ionship. Fearing a possible lawsuit  which would damage his

professional reputat ion in the movie industry,  pet i t ioner agreed to the terms

of Section 5 of the Separation Agreement. Pursuant to the terms of the Separation

Agreement ,  pe t i t ioner  pa id  E leanor  Per ry  $65r000.00  in  1973.

C. That the palrment of $65r000.00 by pet i t ioner to Eleanor Perry const i tuted

a business expense which pet i t ioner is ent i t led to take as a deduct ion.

Accordingly,  Lhe Audit  Divis ion is directed to modify the Not ice of Def ic iency
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issued Ylay 24, L976 by allowing the aforementioned amount as a deduction in

computing total  New York income.

D. That the petition of Frank Perry is granted to the extent provided

for in Conclusion of Law "C" and is in al l  other respects denied and the

Notice of Def ic iency as modif ied is sustained.

DATED: Albany, New York

APR 0 3 1981

STATE TAX COMMISSION


