
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Richard M. & Barbara K. Peekema

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1974.

AFtr'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 20th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Richard M. & Barbara K. Peekema, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Richard M. & Barbara K. Peekema
4817 l{el l ington Park Dr.
San Jose,  CA 95136

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
20th day of November, 1981.

that the
forth on

sa id  add ressee
said wrapper

is the pet i t ioner
s the last known address



ST,ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 20, 1981

Richard M. & Barbara K. Peekema
4B17 Wel l ing ton  Park  Dr .
San Jose,  CA 95136

Dear  Mr .  &  Mrs .  Peekema:

Please take not ice of the Decision of the
herewith.

State Tax Commission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the comput.ation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

RICILARD M. PEEKEUA and BARBAM K. PEEKEUA

for Redetermination of a Ileficiency or for
Refund of Personal Income Tax under Article
22 of. the Tax law for the Year 1974.

DECISION

Petitioners, Ricbard M. Peekema and Barbara K. Peekena, 4877 {rlellington

Park Drive, San Jose, Cal i fornia 95136, f i led a pet i t ion for redeterninat ion of

a deficiency or for refund of personal income tax under Article 22 of the Tax

Law for the year 1974 (Fi le No. 19888).

On November 15, 1979, petitioners advised the State Tax Comrission, in

writing, that they desired to waive a small clains hearing and to subnit the

case to the State Tax Conmission, based on the entire record contained in the

f i l e .

ISSUE

Whether petitioner Barbara K. Peekerna shal-I be recognized as a partner,

for income tax purposes, in the partnership of Peekena Brothers.

FINDINGS OF FACT

1. Pet i t ioners, Richard M. Peekema and Barbara K. Peekema, f i led a

resident New York State Combined Income Tax Return for 1974. 0n said return,

pe t i t ioners  a l loca ted  earn ings  o f  $9 ,666.43 ,  der ived  f ron  Peekena Broe. ,  a

partnership, on the basis of 50 percent attributable to each petitioner.

2. 0n Hay 23, L977, the Audit  Divis ion issued a Not ice of Def ic iency

against. petitioner Richard M. Peekema, asserting peraonal income tax of

$590.05, plus interest of  $105.53, Iess the overpayment due fron pet i t ioner
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Barbara K. Peekema of personal income tax

leav ing  a  ne t  ba lance due o f  $287.37 .  The

that pet i t ioner Barbara K. Peekema was not

ship agreement and, therefore, no port ion

attr ibutable to her.

o f  $ 3 4 6 . 2 9 ,  p l u s  i n t e r e s t  o f  $ 6 1 . 9 3 ,

Notice was issued on the grounds

I isted as a partner in the partner-

of the partnership income was

3. The partnership known as Peekema Brothers was formed by written

agreement between pet i t ioner Richard M. Peekema and George Peekema, brothers.

The brothers verbal ly agreed that their  respect ive wives were also to be

par tners .

4. The partnership for subject year operated a farm in Cal i fornia on

land which pet i t ioners held as joint  tenants as to an undivided half  interest.

The equipment used in operat ion of the partnership farm was held by pet i t . ioners

as t.enant.s in common to an undivided one-ha1f interest.

5.  Capital  \ . ras a mater ial  income producing factor in the partnership of

Peekema Brothers.

CONCTUSIONS OF tAId

A. The indica of a partnership are that the part ies must have joined

together to carry on a trade or venture for their  common benef i t ,  each contr ib-

ut ing property or services, and having a community of interest in the prof i ts.

It is essential that the parties jointly contribute thereon in the sense of

putt ing into i t  something in the nature of property,  services, conduct or

investment tending to constitute a community of interest (Seaboard Surety Qo.

v .  H6sR.Const ruc t ion  Corp . ,  153 F .  Supp.  641) .

B. ThaL al though f inding of fact 4 establ ishes that pet i t ioner Barbara

K. Peekema owned in part  certain assets used in the partnership, the

pet i t ioners have fai led to show that such assets were acguired from funds which
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or iginated with her.  That,  t twhen she does not share in the management and

control  of  the business, contr ibutes no vi tal  addit ional service. .  .  i t  is

competent to take these circumstances into consideration in determining whether

there is any real partnership for income tax purposes" (Comm. v. Tower, 327

u.s .  280) .

C. That in determining i f  a val id partnership for income tax purposes

exists between a husband and wife,  the test la id down by the Supreme Court is

". . .whether,  considering al l  the facts -  the agreemenL, the conduct of the

part ies in execut ion of i ts provisions, their  statements, the test imony of

disinterested part ies, the relat ionship of the part ies, their  respect ive

abi l i t ies and capital  contr ibut ions, the actual control  of  income and the

purpose for which it was used and any other facts throwing light on their true

intent - the parti-es in good faith and acting with a business purpose intended

to join together in the present conduct of the enterpr ise" (Comm. v. Culbertson,

337 U.s .  74 r -743) .

D. That pet i t ioners, Robert  M. Peekema and Barbara K. Peekema, have

fai led to sustain the burden of proof pursuant to sect ions 722 and 689(e) of

the Tax Law to establ ish that pet i t ioner Barbara K. Peekema was a partner for

income tax purposes in the partnership of Peekema Brothers.

E. That the pet i t ion of Richard M. Peekema and Barbara K. Peekerna is

denied, and the Not ice of Def ic iency issued on May 23, 7977 is sustained,

together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York ATE TAX COMMISSION

Nov 2 0 1981


