
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Theodore A. & Hazel

Pet i t ion

G.  Peck

a Deficiency or a Revision
Refund of Personal Income

& 23 of the Tax Law for the

AFFIDAVIT OF MAITING

for Redeterminat ion of
of a Determinat ion or a
& IIBT under ArticLe 22
Years  7974,  1975

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Theodore A. & Hazel G. Peck, the pet. i t ioner in the within
proceedinS, by enclosing a f , rue copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Theodore A. & Hazel G. Peck
9834 Old Lake Shore Rd.
Angola, NY 14006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

J u n e  5 ,  1 9 8 1

Theodore  A.  &  Haze l  G.  Peck
9834 OId Lake Shore Rd.
Angola, NY 14006

Dear  Mr .  &  Mrs .  Peck :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of the State of New York,
the date of this not ice.

at the administrat ive level.
Law, any proceeding in court  to
Commission can onlY be instituted
and Rules, and must be commenced in
Albany County, within 4 rnonths from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representative



STATE OF NET/,I YORK

STAfM TAX CO{MISSION

In tLre Matter of tlre Peti-tion

of

TI{MDORE A. PECK ald HAZH, G. Pffi{

for Redeterrnination of a Deficienqg or
for Refurd of Personal Inccne arra
Unincorporated Business Taxes urder
Articles 22 arld 23 of tLre Tax Law for
the Years 1974 ard, L975.

DrcISION

Petitioners, Ttteodore A. Pecl< ard Hazel G. Peck, 9834 Old la.ke Shore

Road, Arrgola, New York 14006, filed a pebj_tion for redetermi-nation of a

deficienqg or for refi-rni of personal incone and uninco:^poratsd h:siness taxes

urder Articles 22 arfr' 23 of the Tax Iaw for ttre years L974 arrt, L975 (Fi1e No.

2rs0t) .

A snnll claims hearing was held before Carl P. tr{right, Hearing Officen,

at the offices of the State Tax Ccnnrission, Cenesee Building, Cne West Genesee

Street' Buffalo, New York, on July 9, 1980 at 2:45 P.M. Petj-tioners, fheodore A.

Peck and llazel G. Peck, appeared pro se. Thre Audit Division appeared by

Ralph J. VeccLr-io, Esq. (Patricia 1,. Bn:rnbaugh, Esq., of counsel) .

ISSUES

I. Whether petitioners are entitled to claim thre ocenption for their

grarddaughter.

II. Whettrer purctr,ases withdravnr for personal use were overstated.

FINDI}GS OF FACT

1. Petitioners, Ttteodore A. Peck ard ltraze1 G. Peck, tlnely filed Net^r

York State incsrne tax ard unincorSnratcd h:siness ta< rettlrrrs for 1974 ard

r975.
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2. O: June 2I, 1977, based on'a field ardit, the Ar:dit, Division issued

a Statenent of Audit Changes against petitioner Ttreodore A. Peck on vfiicLr

additional personal inone ard unincorporated business ta>res were asserted for

L974 ard, L975, based on the follouring adjustments wtrich jneeased taxable

irrccnre:

r974
Per-sonal U . B . T .

Rrrchases WitMrawn $ 11500.00 $1,500.00
for Personal Use
Unreported. Interest
Incrcrne - mtg.

(Jeffens) 270.00
Unincorlnrated Busi-
ness ta< l4cdification
Capital @in 62.98
trtlodification
Dcenption Disallovred 650.00
(Tarni Joe)

Ibdical Adjustment
Allorrrance for Services

Personal

$  1 ,500 .00

L975
U.B .T .

$  1 ,500 .00

342.06
59 .60

(300.  00) (300 .00 )

Ta<able Balance
Per Return

$15,594.75 $8,r75.49 $17 ,609 .31  $11 ,918 .80

The field e<amination of petitionens' hrsiness books ard records produced

no urdenstatenent. of incone or overstatenent of o<penses. Ttre liabilities for

personal inccnre tax ard uninoorSnrated. h:si-:ress tax shcnrn to be due on the

Staternent of Audit Changes were determined on an estjmate that petitioners had

to have withdralm irnzentory for personal use. Other adjustments to personal

inccrne tax were for unreported jnt-erest jncsre arr' fcr ttre disallorrrance of the

petlbioners' granddaughter as an exenption for l-974 on1y.

3. O: JuIy 26, 1977, petitioners trnid tlre Statenrent of Audit, Charryes in

fu11. The arnount paid was $701.07 of which $435.90 ad $148.50 were personal

inccrne ard unineorSnrated business ta)<es, respectively, plus penalty of $35.72

ard interest of $80.95.

5]-.72

frWm W gi;til38- ffi00:m
L3,LLL.77 6,975.49 15,655.93 10,718.80
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4. On Septenber Ig, Ig77, petitioners filed a claim for refurd which

petitioners received a }dctice of Dj-sallonance in ful1 on Februarlz 27, 1978.

5. Petitioners were sole support for both their daughter ard her child.

Petitioner paid alt expenses otlrer *ran the hospital bill which was paid by

Iaedicaid. Petitioners' daughter did not claim her child as a dependent on her

ta< returns.

Petitioners were allcnred ttre ocenption for ttre grarddaughter in

L975; however, threre was no o<planation in ther record as to wLry ttrey were not

allcn^rcd the exenption in 1974.

6. The At-tdit Division contended tlr,at petitioners had withdrawn frcrn

purchases $11500.00 a year out of tlrejr gtroceqz brsiness. No evidence was

adduced at thre hearing to docr.rnent or e>plain how the above anpunts were

detennined.

7. Petitioners argirred ttrat tlre estjmate of purchases withdravne for

personal use of $1'500.00 a year was overstated. Durjng ttre years at issue,

petitioners djd practically all tLreir eatj-ng jn restanrrants. That at tlre tjme

petitionen Ibreodore A. Peck left A6,P, they had purchased a large quantity of

food ard other gtrocery products in cartons ard tlnt ttreir large hcrne freezer

was full of meat. Petitioner llaze1 G. Peck testified that. it had been Lrer

custom to purchase ry tke case. llhat wtren her husbard decided to go into

business for himself ard leave A&P, threy purchased even larger quantities of

food so ttrey would have a stockpile if tlre nqr,r hrsiness had failed, ard tLris

was the food they were eating on the fevy occasions tlrey ate at trone drrring tlre

years at issue.
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CONCTUSIONS OF I,AW

A. Ttrat petitione.r Tlreodore A. Peck properly clained ocenption for his

grardchild on his New York State Personal fncqre Ta< Return for L974 in

accordance withr the nreanj.ng ard intent of section L52 of ttre Internal Revenue

Code.

B. That the field audit substantiated ttre anpunts ontained in peti-

tioners' books ard reoords as correct s nce there was no firding of additional

incqne. Itrat tlre 1aw irrposes nu.rch less of a h:rden upon a to<payer wtro is

called utrnn to prove a negative - for e><anple, that he did not withdraui inventory

for personal use which ttre Audit Division clajms - than it jrrqnses upon a

ta<payer who is attorpting to sustain a deductj-on on his rebrrn (Weir v.

Contnissioner, 283 F.2d 675). That. ttrere is no evidence to suptrnrt tkre Ardit,

Divj-sion's estirnate tlr,at ttre purchases withdravrn for personal use was $11500.00

a year. Iherefore, the estirnate by the Aldit Division is witkrout fourdation

ard is arbitrarlz ard capricious.

C. Tl::at thre petition of Ttreodore A. Peck ard Hazel G. Peck is granted

to ttre extent shown in Conclusions of law I'Arr anat rrB'r. and that, o<cept as so

granted, the petition is in all ottrcr respects denied.

D. That tkre Audit Division is hereby directed to rndify thre ldotice of

Disallovsance dated Febnuaqz 27 | 7978 to be oonsistent wittr ttre deci-sion

rerd,ered herein.

DAID: Albany, New York

JUN 0 5 1981


