
JAMES H. TULTY JR., PRESIDENT
THOMAS H. I,YNCH
FRANCIS R. KOENIG

JOHN J. SOTTECITO
DIRECTOR

Telephone: (518) 457-1723

February 20, 1981

Ross R.  &  Caro lee  Y.  Peck
Murphy Rd. , RD /f 1
Corning, NY 14830

Dear  Mr .  &  Mrs .  Peck :

Please take not ice of the Default  Order of the State Tax Comrnission enclosed
herewith.

Please take further notice that pursuant to Secti-on(s) 690 of the Tax Law, any
proceeding in court to review this decision must be commenced within 4 months
fron the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquiries will be referred to the proper authority for
reply.

Very truly yours,

cc: Pet i t ioner 's Representat ive
Walter R. Conl in
P . O .  B o x  1 3 8 6
Corning, NY 14830
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Ross  R .  &  Caro lee  Y .  Peck DEFAULT ORDER

B 1 -C-4

for Redeterminat ion of Def ic iency or for Refund of

Personal Income Tax under Art ic le 22

of the Tax Law for the Years 7969 - 1972.

Pet i t ioner (s )  Ross  R.  &  Caro lee  Y.  Peck  f i led  a  pe t i t ion  fo r  redeter -

minat ion of def ic iency or for refund of Personal Income Tax under Art ic le 22 of

the  Tax  law fo r  the  Years  1969 -  1972.  F i le  No.  Z3 [ZB.

A pre-hearing conference on the pet i t ion was scheduled before Stanley

Szozda,  aE the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Gov ' t l .  C iv ic  Ct r . ,  44

Hawley  St . . ,  B i -nghamton,  New York  13901 on  Thursday ,  December  4 ,  1980 a t  9 :00

a.m.  Not ice  o f  sa id  p re-hear ing  conference was g iven to  pe t i t ioner (s )  and

pet i t ioner 's  representa t ive .  Pet i t ioner (s )  d id  no t  appear  a t  the  pre-hear ing

conference. A default  has been dulv noted.

Now on motion of the attorney for the Department of Taxat ion and Finance,

i t  i s

ORDERED that the pet i t ion of Ross R. & Carolee Y. Peck be and the same is

hereby denied.

D E F A U L T  O R D E R
A D O P T E D  B Y  T H E  S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K
F E B R U A R Y  2 0 ,  1 9 8 1
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  5 ,  1981

Har r is  B .  &  Char lo t te  Peck
150 Overlook Circle
New Rochel le,  NY 10804

D e a r  M r .  &  M r s .  P e c k :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquiries concerning the computaLion of tax due or refund allowed in
accordance wi- th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jacob Friedberg
175 Fif th Ave. ,  Suite 700
New York, NY 10010
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HARRIS B. PECK and CIIARIOTTE PECK

for  Redeterminat ion of  a Def ic iencv or  for
Refuad of Personal Income Tax under Article 22
of  the Tax Law for  the Year 1970.

DECISION

Peti t ioners, Harr is B. Peck and Charlot te Peck, 150 0verlook Circle,  New

Rochel le,  New York 10804, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for Lhe

year  1970 (F i le  No.  15734) .

A smal l  c lains hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of Lhe State Tax Commission, Two World Trade Center,  New York,

New York, on May 15, 1980 at.  10:45 A.M. Pet i t ioners appeared by Jacob Friedberg,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Abrahan Schwartz,

E s q .  ,  o f  c o u n s e l ) .

ISSIN

l.lhether sabbatical leave earnings received by nonresident petitioner

Harris B. Peck from his New York employer, Yeshiva Universityr may properly be

al located to sources without New York State.

FINDINGS OF FACT

1. Pet i t ioners, Harr is B. Peck and Charlot te Peck, f i led a joint  New

York State Income Tax Nonresident Return for the year 1970, wherein Harris B.

Peck (hereinafter pet i t i .oner) al located sabbat ical  leave earnings, f rom his

New York State employer, Yeshiva University, to sources without the State of

New York.
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2. On October 9, 1973, the Audit  Divis ion issued a Statement of Audit ,

Changes to pet i t io[ers wherein pet i t ioner 's claimed al locat ion was ' rdisal lowed

as uasubstant iatedrt .  Accordingly,  a Not ice of Def ic iency was issued against

pet i t ioners on November 25, 7974 assert ing personal income tax of $783.79,

p lus  in te res t  o f  $169.80 ,  fo r  a  to ta l  due o f  $953.59 .  Sa id  Not ice  o f  Def ic iency

Idas tinely i-ssued since on January 24, 1974 petitioners submitted a valid

Consent Fixing Period of Limitatioa Upon Assessment of Personal Income Tax to

A p r i l  1 5 ,  1 9 7 5 .

3. 0n Apri l  24, L969, pet i t ioner,  an Associate Professor of Psychiatry

and Director of Mental  Health Services at the Albert  Einstein Col lege of

Medicine of Yeshiva Universi ty,  requested a sabbat ical  leave from said inst i tut ion

for the period Sept.ember 1, 1969 through August 31, W7A. He was graated the

sabbat ical  leave as requested, plus an addit ional year of leave without pay

which comprised the balance of his absence period of July 1, 1969 to June 30,

1 9 7 1 .

4. 0n pet i t . ioner 's appl icat ion for sabbat. ical  leave he t isted his intended

puqpose for such leave in part as "studying and assisting in the developenent

of programs related to community health and developenent pr irnar i ly at  U.C.[ .A.

under sponsorship of School of Public Health Department of Psycbiatry College

of Medicine".  I I is select ion of Southern Cal i fornia and the U.C.L.A. School of

Public llealth were due to the uniqueness of said area for fulfil l ing his

professional obj  ect ives .

5.  During the period of pet i t ioner 's leave he served on the faculty of

the School of Public Health of UCIA in Los Angeles and the Charles R. Drew

Postgraduate Medical  School,  also in Los Angeles. He received compensat ion

for  h is  serv ices  to  sa id  ins t i tu t ions  o f  $18,121.46  and $8 ,165.50 ,  respec t ive ly .

No days were spent by petitioner in New York during the year at issue.
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6. During the year 1970, petit ioner received $21,3L2.00 from the Albert

Einstein Col lege of Medicine. A port ion of sai .d sum was paid for services

rendered in 1969, while the balance was for sabbatical leave paid at the rate

of half the annual salary.

7. Pet i t ioner contended that he is ent i t led to al locate his sabbat ical

leave compensation since the services he rendered during such period were

ultinately of substantial benefit to his New York enqrloyer and such services

could not have been duplicated in New York State. IIe further cont,ended that

in the event that the Audit Division's position "that the sabbatical leave

compensat ion represented payrnent for pr ior years services" proves to be correct,

he would then be ent i t led to an al locat ion based on al locat ions claimed in

previous years. Although petitioner was given the opportunity to submit

copies of his returns for the three years pr ior to the year at issue, he

fa i led  to  do  so .

CONCLUSIONS OF IAW

A. That any allowance clained for days worked outside of the State must

be based upon the performance of services which of necessity -  as dist inguished

from convenience - obligate the employee to out-of-state duties in the service

of his employer (20 NYCRR 131.16) .

Since the services rendered by petitioner to California institutions

during 1970 while he was on a sabbatical leave, were not rendered for his New

York enployer, the compensation derived from such New York employer may not. be

al located to sources l r i thout New York State. The fact that pet i t ioner 's

California services may have been of some benefit to the Albert Einstein

Col lege of Medicine does not const i tute a just i f iable basis for such al locat ion.

Further,  s ince pet i t ioner has not sustained his burden of proof required
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pursuant to section 689(e) of the Tax Law Lo show that he is entitled to an

al locat ion based on pr ior years, no al locat ion is deemed appropriate.

B. That the pet i t ion of Harr is B. Peck and Charlot te Peck is denied and

the Notice of Def ic iency dated November 25, 1974 is sustained together with

such additional interest as may be lawfully owing.

DATED: Albany, New York

5 1981
STATE TAX COMMISSION

FEB O

COMMISSIONER



R.uce.serfi"l,te -
c-*R*f -

,? l l l i i

Ft

z

J4
${

l'-

(u
,
,A

(n

c,

+J
lr.l

G

O

>

:z

|Ir
-J

<r

<t

3
O

L O B
r-. cJ
,-l 2

U
60
-

| --:-
F a 1
c - . ) ;
a .
^ s

L J  I !

c)
;{

Cf\
l  I  : {
I r: .it
:  + . 1

"  i - ' " 'p
,  ; :  : .  \: :.:: :.: i

. ,  ,  . . i  : 1

: .; ...,,,-\ '\
'  ' . . , . ,  

" '  I
i  \ l . ' t

i t  - :

,r j

EgE-N
r.Ert;

frIJHH;
rr*l'$

FEB t I 1981

EAI.S EUE


