
STATE 0F NEI^/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Lou is  Passet t i

AFFIDAVIT OF MAII,ING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of r-};.e

fo r  the  Year  1975.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of May, 1981, he served the within not ice of Decision by cert i f ied mai l

upon Louis Passett i ,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid vJrapper addressed as fol lows:

Louis Passett i
676 Edgewater Ave.
R idgef ie ld ,  NJ

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper

(posL of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner

and that  the address set  for th on said wrapper is  the last  known address

pet i t ioner .

Sworn to before me this

13 th  day  o f  May ,  1981 .
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herein

of the

)



STATE OF NEW YORK
STATE TA)( COMMISSION

In the Matter

Louis Passett i

the Pet.it ion

a Def ic iency or  a Revis ion

Refund of

Tax Law

o f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or  a

Personal  Income Tax

under Article 22 of t-}:.e

fo r  t he  Yea r  1975 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of  May,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied mai l

upon Steven I. Tolman the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr. Steven I. Tolman
McDonough, Schneider, Marcus, Cohn & Tretter
866 Third Ave.
New York, NY IA022

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  
{ :  

pet i t ioner .
, 1

. i . /

Sworn to before me this

13 th  day  o f  May ,  1981 .

t--/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 13 ,  1981

Lou is  Passet t i
676 Edgewater Ave.
R idgef ie ld ,  NJ

D e a r  M r .  P a s s e t t i :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
PursuanL to sect ion(s) 69A of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Steven I .  Tolman
McDonough,  Schneider ,  Marcus,  Cohn & Tret ter
866 Thi rd Ave.
Nerr' York, NY LOO22
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IOUIS PASSETTI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtuicLe 22
of the Tax Law for the year 1975.

DECISION

col lect,  t ruthful ly account

F . C .  I n d u s t r i e s ,  I n c . ,  a n d

Peti t ioner,  Louis Passett i ,  676 Edgewater Avenue, Ridgef ield,  New Jersey,

f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the year 1975 (Fi le No. 21467).

A forrnal hearing was held before Herbert  Carr,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on June 27, t979 at 10:45 A.M. Pet i t ioner appeared by McDonough, Schneider,

Marcus ,  cohn & Tre t te r ,  P .c .  (s teven r .  To lman,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Peter  c ro t ty ,  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f

counse l ) .

ISSI]E

lrihether petitioner was a

for and pay over withholding

wi l } fu l l y  fa i led  to  do  so .

person required

tax with respect

to

to

FINDINGS OF FACT

1. By Not ice of Def ic iency dated November 28, 7977, the Department of

Taxat ion  and F inance asser ted  a  pena l ty  o f  $61677.75  aga ins t  pe t i t ioner ,  Lou is

Passett i ,  pursuant to Sect ion 685(g) of the Tax Law predicated upon the fai lure

of F.C. Industr ies, Inc. (" the Corporat ion") to remit  withholding tax in the

aforesaid amount during the period Apri l  1,  7975 through August 31, 1975.
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2. The Corporat ion was engaged in business as a contractor enploying six

people in the office and sales force and between twenty-five and thirty people

as mechanics during the tax period in quest ion, unt i l  September 3, 1975 when

an assignment for the benef i t  of  creditors was executed, and the Corporat ion

formal ly ceased operat ions.

3. louis Passett i  was employed by the Corporat ion from June, 7972 unt i l

August 19, 1975, occupying the posit ion of t reasurer and secretary unt i l

June 27, 1975, and thereafter solely as secretary.

4. Notwithstanding the above t i t les, Mr. Passett i  actual ly funct ioned as

an off ice manager and bookkeeper.  He paid bi l ls and made deposits only upon

the direction of Frank Curatola, President of the Corporation. While occupying

the posit ion of t reasurer,  Mr. Passett i  could not issue checks of the Corporat ion

without the signature of Frank Curatola, and after his resignat ion as treasurer,

had no authori ty to sign corporate checks.

5. Louis Passett i  never attended any meetings of the board of directors

and despite the fact that he was secretary, took no corporate minutes.

6. Louis Passett i  prepared semi-monthly employee's returns of personal

income tax withheld. Such returns rsere also prepared both prior to and after

Mr. Passett i 's departure from the Corporat ion by Linda Chin, a stenographer

and telephone operator.  Performance of this task was a purely minister ial

funct ion.

7 .  Frank  Cura to la ,  as  p res ident  and founder  o f  F .C.  Indus t r ies ,  Inc . ,

exercised general  managerial  control  over the Corporat ion. Mr. Curato1a, by

formal st ipulat ion, admit ted personal t iabi l i ty for the tax at issue herein.
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C0NCTUSIONS OF lAl,tl

A. That pursuant to sect ion 685(g) of the Tax Law, Louis Passett i  was

not a person required to col lect,  t ruthful ly account for and pay over the

wi thho ld ing  tax  a t  i ssue w i th  respec t  to  F .C.  Indus t r ies ,  Inc .  A l though

nominal ly possessing the t i t . les of t reasurer and secretary, Mr. Passett i  was

actual ly an off ice manager and bookkeeper,  possessing no general  corporate

authori ty,  having no power to issue checks on his own signature and performing

minister ial  dut ies with respecL to preparat ion of tax returns.

B. That  the pet i t ion of  Louis Passet t i  is  granted and the Not ice of

De f i c i ency  i s  cance l l ed .

DATED: A1bany, New York STATE TAX COIIMISSI0N

MAR 1 3 19BI

STATE TAX CO}IMISSION

2?urt d
SSIONER

ISSIONER


