
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stanley Pacosz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L 9 7 2 .

AT'FIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Stanley Pacosz, the pet i t . ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Stanley Pacosz
495 Reserve Rd.
hlest Seneca, NY 14224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of Lhe pet i t ioner.

Sworn to before me this
30 th  day  o f  October ,  1981.

C,n Q44,/

that the said
forth on said

is the pet. i t ioner
the last known address
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Stanl-ey Pacosz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 2 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Henry A. Orlowski the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Henry A. Orlowski
1330 Broadway
Buffalo, NY L4212

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

Sworn to before me this
30 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NE\ {  YORK 12227

October  30 ,  1981

Stanley Pacosz
495 Reserve Rd.
lr/est Seneca, NY 74224

D e a r  M r .  P a c o s z :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conrmissioner and Counsel
A1bany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Henry A. Orlowski
1330 Broadway
Buffalo, NY 14212
Taxing Bureau' s Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STANI.EY PACOSZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Yeat 1972.

DECISION

Peti t ioner,  Stanley Pacosz, 495 Reserve Road, West Seneca, New York L4224,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income taxes under Art ic le 22 of the Tax Law for the year 1972 (Fi le No.

1627s) .

A small claims hearing was held before Carl P. trlr ight, Hearing Officer, at

the off ices of the State Tax Comnission, 65 Court  Street,  Buffalo,  New York, on

January  28 ,  1981 a t  9 :15  A.M.  Pet i t ioner ,  S tan ley  Pacosz ,  appeared w i th

Henry A. 0r lowski,  P.A. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Pat r i c ia  l .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSIIE

Whether petitioner is required to pay a penalty with respect to the

fai lure of ABC Book Bindery, Inc. to remit  withholding tax during 1972.

FINDINGS OF FACT

1. 0n June 28, 7976, the Audit  Divis ion issued a Statement of Def ic iency

against pet i t ioner,  Stanley Pacosz, imposing a penalty equal to the amount of

New York State withholding taxes due from ABC Book Bindery, fnc. for the period

January 1, 1972 through Decenber 31, 1972. This was done on the grounds that

he was a person required to col lect,  t ruthful ly account for and pay over said
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taxes, and that he wi l l fu l ly fai led to do sol  therefore, a Not ice of Def ic iency

was issued to  h im on June 28 ,  L976 fox  $124.80 .

During the period herein at issue, pet i t ioner,  Stanley Pacosz, was the

person required to col lect,  t ruthful ly account for and pay over the withholding

taxes due from ABC Book Bindery, Inc.,  within the meaning of sect ions 085(g)

and (n) of the Tax Law. The pet i t ioner did not argue that he was not responsible

but that there should be no penalty because he was the only employee of ABC

Bood Bindery, Inc. and he did not c laim credit  for any tax withheld on his

personal income tax return for 1972.

3. Pet i t ioner,  Stanley Pacosz, was the only employee of ABC Book Bindery,

Inc .  dur ing  1972 and had wages o f  $5  1720.00 .

4 .  A  Not ice  o f  Fa l lu re  to  F i le  For rn  IT-2103,  Employer 's  Reconc i l ia t ion  o f

New York State Personal Income Tax t/ithheld was filed with the Department of

Taxat ion and Finance by ABC Book Bindery, Inc. Said Not ice reported al leged

payments made in June and December of 1972 of $62.40 each on behalf  of  one

employee.

5. 0n October 29, 1973 the New York State Tax Comnission deposited a

check from ABC Book Bindery, Inc. for $62.40. This check, the pet i t ioner

contended, was col lected by the Tax Compliance Bureau for withholding taxes for

L972. However, no documentary evidence was submitted to show that said payment

was col lected for withholding taxes for L972.

6. Pet i t ioner,  Stanley Pacosz, f i led a New York State fncome Tax Return

for 7972. 0n said return the pet i t ioner did not c laim withholding tax on the

wages paid to him by ABC Book Bindery, Inc. The pet i t ioner did pay personal

income taxes on income received from ABC Book Bindery, Inc.
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CONCTUSION OF IAI.I

A. That sect ion 676 of the Tax traw provides the fol lowing:

Employer 's fai lure to withhold. I f  an employer fai ls to
deduct and withhold tax as required and thereafter Lhe tax
against which such tax may be credit  is paid, the tax so
required to be deducted and withheld shal l  not be col lected
from the employer, but the employer shall not be relieved
l iabi l i ty for any penalt ies, interest,  or addit ions to the
otherwise appl icable in respect to such fai lure to deduct
withhold. (Emphasis suppl ied)

rom
tax

and

B. That sect ion 685(g) of the Tax Law provides in pert inent part  as

fo l lows:

"(g) Any person required to col lect,  t ruthful ly account for,
and pay over the tax imposed by this article who willfully
f a i l s  t o  c o l l e c t  s u c h  t a x  o r . . . p a y  o v e r  s u c h  t a x . . . s h a l l r . . . b e
l iable to a penalty equal to the total  amount of tax evaded,
or  no t  co l lec ted  or  no t  accounted  fo r  and pa id  over . . . "

C. That since no withholding taxes as required to be withheld, were

clairned on a personal income tax return and the personal income tax against

which such withholding tax may be credited was paid, i t  therefore holds that

the withholding taxes sha1l not be col lected in accordance with sect ion 676 of

the Tax Law.

D. That al though pet i t ioner,  Stanley Pacosz, is a person required Lo

colIect, truthfully account for and pay over the withholding tax for ABC Book

Bindery, Inc.,  he is only l iable for a penalty equal to the amount owed by ABC

Book Bindery, Inc. That since no tax is owed by ABC Book Bindery, fnc. in

accordance with sect ion 676 of.  the Tax Lawl no penalty in accordance with

sect ion 685(g) of the Tax law may be imposed against the pet i t ioner,  Stanley

P a c o s z .



E. That the pet i t . ion of Stanley

Defic iency issued on June 28, 7976 is

DATED: Albany, New York

OcT 3 0 1981
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Pacosz is granted and the Not ice of

cance l led .

STATE TAX COMMISSION


