
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Onofr io Paccione

MFIDAVIT OF MAIIING

for Redetermination of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 3 .

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Onofr io Paccione, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
nrapper addressed as fol lows:

0nofr io Paccione
15 lrlarren Rd.
Croton-on-Hudson, NY 10520

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

that the said addressee is the pet i t ioner
forth on said wrappfr is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Onofr io Paccione
15 l larren Rd.
Croton-on-Hudson, NY 10520

Dear  Mr .  Pacc ione:

P1ease take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jay Chadwich
Gassman & Gassman
500 Fif th Ave.
New York, NY 10036
Taxing Bureau' s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ONOFRIO PACCIONE

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article 22
of the Tax Law for the Year 1973-

Pet i t ioner,  Onofr io Paccione, 15 Llarren Road, Croton-on-Hudson, New York

10520, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi Ie No.

1 8 7 s 8 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  8 ,  1981 a t  2 :45  P.M.  Pet i t ioner ,  Onof r io  Pacc ione,  appeared

by Jay Chadwick of the accounting firm of Gassman & Gassman. The Audit Division

appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. I^Jhether pet i t ioner is ent i t led to deduct medical  and dental  expenses

to ta l ing  $2 ,228.00 .

I I .  Whether pet i t ioner is ent i t led to a miscel laneous deduct ion for legal

f e e s  o f  $ 8 , 5 0 0 . 0 0 .

TINDINGS OF FACT

1. Pet i t ioner,  Onofr io Paccione, and his wife,  Veronica Paccione, t imely

f i led separate New York State resident income tax returns for the year 1973 on

combined form IT-208. 0nofr io Paccione claimed on his port ion of the return
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aII  of  the i temized deduct ions, which included medical and dental  expenses of

$21228.00  and misce l laneous expenses  o f  $8 ,500.00 .

2. 0n Februaxy 28, L977 the Audit  Divis ion issued to pet i t ioner a Not ice

o f  Def ic iency  asser t ing  tha t  add i t iona l  persona l  income tax  o f  $1r138.54  was

due together with interest.  Said Not ice of Def ic iency was based on an explanatory

Statement of Audit  Changes wherein medical  and dental  expenses of $2 1228.00 and

lega l  fees  o f  $8r500.00  were  d isa l lowed as  unsubs tan t ia ted  " IS ] ince  you fa i led

to  appear  fo r  aud i t  o f  your  1973 tax  re tu rn  on  f ina l  appo in tment . . . r ' .

3.  At the hearing held herein pet i t ioner,  in an effort  to substant iate

medical and dental  expenses, submitted statements from various doctors, dent ists,

hospitals and a psychologist .  0nly one of the statements, in the amount of

$150.00, was substanLiated by cancel led check. A second statenent,  in the

amount of $550.00, was part ial ly substant iated by cancel led checks in tbe

amount  o f  $160.00 .  Four  add i t iona l  s ta tements ,  in  the  amounts  o f  $1r290.00 ,

$25.00 ,  $20.00  and $38.00 ,  ind ica ted  tha t  the  amounts  b i l led  were  pa id  dur ing

the tax year in question. The remaining seven statements were not supported by

cancel led check nor was there any indicat ion that the amounts bi l led were paid

during the year 1973.

4. Pet i t ionerrs claimed medical and dental  expense deduct ion of $21228.00

also included deduct ions for medicine and drugs of $645.00 and medical t ravel

of $175.00. No docunentary evidence or test imony was offered with respect to

the deduct ion for medical  t ravel.  The evidence presented to substant iate

medicine and drugs did not indicate the naLure of the i tem purchased (cancel led

check payable to New City Drug) or a breakdown of the items purchased (statement

from Robbins Pharmacy indicat ing purchase of drugs, v i tamins, food supplements,

and s ick  roon supp l ies ) .



-3 -

5. The claimed legal exl lense deduct ion of $8,500.00 was actual ly conprised

of a $3 ,250.00 fee paid to the account ing f i rm of Gassman & Gassman for special

wotk, conferences, research, tax planning and advisory services and $5r250.00

in attorney fees. Whi le the $3 1250.00 fee charged by Gassnan & Gassman was

substantiated as paid during 1973, no docunentary evidence was adduced to

substant iate the existence or payment of $5 1250.00 in attorney's fees. Pet i t ioner

contended that both the accountant 's fee and attorney's fee were incurred as

the result  of  a legal dispute he was having with a co-shareholder in a corporat ion

wherein each had brought sui t  against the other.  No evidence was presented as

to the nature of the sui t  or countersuit  brought by pet i t ioner.  Pet i t ioner was

al lowed addit ional t ime after the conclusion of the hearing held herein to

submit further documentation and information in support of the claimed lega1

expense deduct ion. No addit ional documentat ion or information was submitted.

CONCLUSIONS OF IAW

A. That pursuant to Finding of Fact "3",  supra, pet i t ioner has substant iated

by acceptable documentary evidence total  medical  and dental  expenses of $1r683.00.

Since the medical and dental expense deduction is limited to the amount by

which said expenses exceed 3 percent of adjusted gross inc'ome, pet i t ioner is

a l lowed a  ne t  med ica l  and denta l  expense deduct ion  o f  $493.00  ($1 ,683 -  $1r190) .

That the remaining portion of the medical and dental expense deduction is

disal lowed since pet i t ioner has fai led to show that the expenses were paid

during 1973 and in the case of the claimed deduct ion for medicine and drugs,

petitioner has not shown a breakdown as to the nature of the items purchased.

Accordingly,  pet i t ioner has fai led to sustain the burden of proof imposed by

sec t ion  689(e)  o f  the  Tax  Law.
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B. That disal lowance of the legal expense deduct ion for accountantrs fees

and attorneyrs fees is sustained as pet i t ioner has fai led to meet the burden of

proof to show that the fees were ordinary and necessary trade or business

expenses deductible pursuant to section 762 of the Internal Revenue Code or

that said fees were ordinary and necessary expenses relat ing to the product ion

of income deductible pursuant to section 212 of the Internal Revenue Code.

Add i t iona l l y ,  the  a t to rney ts  fee  o f  $5r250.00  must  be  d isa l lowed s ince  pe t i t ioner

has fai led to substant iat .e paynent of said fee.

C. That the pet i t ion of Onofr io Paccione is granted to the extent indicated

in Conclusion of law "A",  supra, and that,  except as so granted, the pet i t ion

is in al l  other respects denied.

DATED: Albany, New York

lrUV u o 1981
COMMISSION


