
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Alfred Oppenheimer

a

for Redeterminat ion
of a Determinat ion
& UBT under Article
Years  L971,7972.

a Def ic iency or a Revision
a Refund of Personal Income
& 23 of the Tax Law for the

AI'FIDAVIT OF UAIIING

is the pet i t ioner
the last known address

o f
or

22

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Alfred Oppenheimer, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
\rrapper addressed as fol lows:

Alfred 0ppenheimer
107 Cres th i l l  Rd.
Yonkers ,  NY 10710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee
herein and that the address set forth on said wrapper is
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

November  6 ,  1981

Alfred Oppenheimer
107 Cres th i l l  Rd.
Yonkers, NY 10710

Dear Mr. 0ppenheimer:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 &, 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice laws
the Supreme Court of the State of New York,
the date of this not ice"

at the adninistrat ive leveI.
Law, any proceeding in court  to
Cornmission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 nonths from

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Peti t ioner I  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEI,I YORK

STATE TAX COMI'IISSION

In the Matter of the Petition

o f

AI.FRED OPPENI{EI}IER

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of
the Tax law for the Years 1971 and 1972.

DECISION

Peti t ioner,  Al fred Oppenheimer, 107 Cresthi l l  Road, Yonkers, New York

10710, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Art ic les 22 and 23 of

the  Tax  Law fo r  the  years  1971 and 1972 (F i le  No.  19528) .

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two lCorld Trade Center,  New York,

New York, on February 25, 1981 at 9:15 A.M. Pet i t ioner Alfred 0ppenheimer

appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Samuel

F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSTIES

I. Whether the collection of an amount contended to be an overstatement

of est imated tax paid for the year 1971 is barred by the period of l imitat ions

and/or  laches .

I I .  Whether pet i t ioner 's act iv i t ies as an electr ical  and l ight ing designer

const i tute the pract ice of an exempt profession pursuant to sect ion 703(c) of

the Tax Law.
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FINDINGS OF FACT

1. Pet i t ioner,  Al fred Oppenheimer, t imely f i led New York State income tax

resident reLurns for the years 1971 and 7972 on which pet i t ioner reported

business income from his act iv i t ies as an electr ical  designer.  In addit ion,

pet i t ioner reported est imated tax paynents of $1,500.00 for the year I97L.

Pet i t ioner did not f i le unincorporated business tax returns for the years 1971

and 1972.

2. 0n June 27, L977, the Audit  Divis ion issued a Not ice of Def ic iency for

the  years  1971 and 1972 fo r  $2 ,415.00 ,  p lus  in te res t  o f .  $774.99 ,  a long w i th  an

explanatory Statement of Audit  Changes or iginal ly issued on July 31, 1975 on

which Lhe income derived from pet i t ioner 's act iv i t ies as an electr ical  designer

was held subject to the unincorporated business tax. Also, addit ional personal

income tax of $500.00 was imposed on i ts determinat ion that est imated tax payments

reported by the petitioner for the year 1971 exceeded the amount shown by the

Aud i t  D iv is ion 's  records .

3. Pet i t ioner protested the length of t ime the Audit  Divis ion took in

not i fy ing him of an al leged discrepancy between the est imated tax on the Audit

Divisions records and esti-mated tax pa)rments shown on the return. Petitioner

argued that his records are rout inely discarded after three years and, therefore,

the evidence establ ishing est imated tax payments of $1r500.00 was no longer

ava i lab le .

4. The Audit  Divis ion reconstructed

1971 es t imated tax  account  as  fo l lows:

Credit  f rom 1970 Return
1st payment
2nd payment
3rd payment
4th payment
Total  1971 Est imated Tax Parrments

from i ts computer records pet i t ioner 's

25  .50
224 .s0
250 .00
250 .  00
250 .00

$1  . 000  . 00
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Pet i t ioner claimed est imated tax paynents of $1,500.00 on his 1971 New

York State Income Tax Resident Return. Pet i t ioner 's 1970 ar; .d 7972 tax returns

ind ica ted  to ta l  es t imated  tax  payments  o f  $1 ,000.00 .

5. Pet i t ioner,  Al fred Oppenheimer, was a sel f-employed individual dur ing

the years 1971 and 1972 rendering services as a designer of l ight ing and

electr ical  systems, He was usual ly retained by consult ing engineers andfor

architects to conduct surveys, analyze electr ical  needs, and develop wri t ten

plans with designs and specif icat ions of electr ical  systems for bui ldings in

the inst i tut ional and commercial  f ie ld.  These designs and specif icat ions were

ut i l ized and incorporated into the services rendered by the consult ing engineers

andlor archi tects who had retained pet i t ioner 's services.

6 .  Encompassed in  pe t i t ioner 's  serv ices  are  the  des ign  and spec i f i ca t ions

of l ight ing and power systems, electr ical  distr ibut ion systems, conLrol  faci l i t ies,

securi ty systems and electr ical  heat ing systems. Pet i t ionerts experience has

made him fully familiar with requirements of various governmental agencies,

such as  FHA,  GSA,  UDC,  U.S.  Pos t  0 f f i ce ,  Corps  o f  Eng ineers ,  and the  N.Y.  S ta te

and City housing authorities.

7. Pet i t ioner does not have a col lege degree or any formal educat ion in

engineering or electr ical  designing. He obtained his ski l ls and expert ise

through on the job training and approximately 25 years of experience. Sonetime

in 1967 or 1968, pet i t ioner appl ied to the New York State Educat ion Department

for admission to an examinat ion to become a l icensed professional engineer.  In

l ieu of a degree, the State Educat ion Department required pet i t ioner to demon-

strate at least twelve years of pract ical  experience which they described as;

"Pract ical  experience in engineering work to be considered
of a grade and character sat isfactory to the State Board for
Engineering and Land Surveying shall be such as to require
the intensive application of engineering principles in the
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pract ical  solut ion of engineering problems. This work shal l
predicate a knowledge of engineering rnathematics, physical
and appl ied sciences, propert ies of mater ials and the funda-
mental  pr inciples of engineering design. I t  shal l  be broad
in scope and of such nature as to develop and mature the
appl icant 's engineering knowledge and judgnent."

8. Pet. i t ioner establ ished the pract ical  experience needed and was granted

admission to an examinat ion for a l icensed professional engineer.  However,  his

efforts to pass the examinat ion administered by the $tate Educat ion Department

were unsuccessful .  Accordingly,  pet i t ioner did not cal l  himself  an electr ical

engineer,  and chose the label of  I 'e lectr ical  and l ight ing designer",  al though

the character of the services rendered were in the nature of electr ical  engi-

neer ing .

9 .  Pet i t ioner submitted a number of let ters,  and reference forms from

architects and professional engineers l icensed by the State Educat ion Department

conf irming pet i t ioner 's ski l ls and knowledge in the f ie ld of engineering and

certifylng that in their opioion;

(a) pet i t ioner acquired at least a knowledge and background in
engineering equal to that of  an engineering col lege graduate.

(b) pet i t ioner acquired four years of sat isfactory engineering
experience beyond the Engineering Baccalaureate col lege level.

(c) petitioner demonstrated an increasing knowledge of the engi-
neering field and assumed increasing responsibility for engi-
neering works.

(d) no reservat ions existed with regard to pet i t ioner 's engineering
abi l i ty,  professional conduct and moral character.

.  
10. Pet i t ioner is l isted as a member of staff  of  "readi ly avai lable

experts in most phases of Engineering and Planning" at a prestigious engineering

f i rm located in the City and State of New York.
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a material income producing factor and more than 80

income is derived from services actually rendered by

CONCTUSIONS OF tAW

A. That sect ion 681(d) of the Tax Law provides that a mathematical  error

includes an overstatement of est imated tax payments; and sect ion 682(a) of the

Tax Law provides, in part, that the amount of tax "which a return would have

shown to be due, but for a mathematical  error,  shal l  be deemed to be assessed

on the date of f i l ing of the return".  Accordingly,  sect ion 683(a) of the Tax

Law, which provides that a tax shal l  be assessed within three years after the

return was f i led, is not appl icable since the disputed $500.00 at issue is

deened to have been assessed on the date the New York State Income Tax Resident

Return for the year 1971 was f i Ied. In addit ion, i t  is noted that the State

cannot be estopped from collecting taxes lawfully imposed and remaining unpaid

in the absence of statutory authori ty.  (Matter of  McMahan v. State Tax Comnissign,

4 5  A . D .  2 d  6 2 4 ,  3 6 0  N . Y . S .  2 d  4 9 5 )

B. That pet i t ioner,  A1fred Oppenheimer, was properly not i f ied as reguired

by sect ion 681(d) of the Tax Law that $500.00 of tax is due and has been

assessedl and that such not ice is not considered as a Not ice of Def ic iency for

purposes  o f  sec t ions  681r  687( f ) ,  and 689(b)  o f  the  Tax  Law,  nor  sha l l  such

assessment  o r  co l lec t ion  be  proh ib i ted  by  the  prov is ions  o f  sec t ion  681(c )  o f

the Tax law.

C.  That  pe t i t ioner rs  occupat ion ,  ga ined by  a  p ro longed course  o f  spec ia l -

ized experience in the electr ical  engineering f ie ld which resulted in attainnents

in professional knowledge, const i tutes the pract ice of a profession within the

meaning and intent of section 703(c) of the Tax Law and the income derived
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therefrom during the years 1971 and 1.972 is not subject to the unincorporated

bus iness  tax .

D. That the petition of Alfred 0ppenheiner is granted to the extent that

the Not ice of Def ic iency issued June 27, L977 is cancel led without prejudice to

the assessment of $500.00 mentioned in paragraph ' tBi l  of  this decision. Such

assessment remains outstanding and is due along with such interest as may be

lawfully owing.

E. That except as so Sranted, the pet i t ion is in al l  other respects

den ied .

DATBD: Albany, New York

Nov 0 6 1981


