
STATE OF NEhI YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

John Omage,  Sr .

Atr'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency ot a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the
P e r i o d s  1 2 / L - r z / 3 L / 7  4  &  L /  1 , - t /  3 I / 7 5

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mair upon John Omage, sr. ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

John Omage, Sr.
1 2 5 4  N . W .  4 3 r d  S t .
Crystal  Lake
Pompano, FL 33060

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States PosEal Service within the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

says that the said addressee is the pet i t ioner
set forth on said wrapper is the last known address
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County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 5th day of June, 1981, he served the within
mail upon Samuel M. Schwartz the representative
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

Mr. Samuel M. Schwartz
Schwartz & Berg
60 E.  42nd St .
New York, NY 10165

and says that he is an employee
18 years of age, and that on
not ice of Decision by cert i f ied
of the pet i t ioner in the within
a securely sealed postpaid

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

John 0mage, Sr.
1254 N. I { .  43rd  St .
Crystal  Lake
Pompano, FL 33060

Dear  Mr .  Omage:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerni"ng the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxat.ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Samuel M. Schwartz
Schwartz & Berg
60 E.  42nd St .
New York, NY 10165
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOItr{ oI{AGE, SR.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Periods Decenber 1, 7974
to December 31, 1974 and Jaauary 1, 1975 to
January  31 ,  1975.

DECISION

issued a Not ice of Def ic iency

John Omage, Sr. ,  imposing a

Peti t ioner,  John Omage, Sr. ,  1254 North West 43rd Street,  Crystal  Lake,

Pompano, Flor ida 33060, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

Periods December 1, L974 to Decenber 31, 1974 and January 1, 1975 to January 31,

1975 (F i le  No.  15277) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York ,  on  October  L ,  1980 a t  1 :15  P.M.  Pet i t ioner ,  John Omage,  Sr . ,  appeared

by Schwartz & Berg (Samuel M. Schwartz, CPA) The Audit Division appeared by

Ralph J. Vecchio, Esq. (Abraham Schwartz,  Esq.,  of  counsel) .

ISSUE

Whether petitioner is subject to a penalty under section 685, subdivisions

(g) and (n) of the Tax Law, as a person who wi l l fu l Iy fai led to col lect,

account for and pay over withholding tax due and owing from Trunz Meat Co.,

Inc. (hereinafter rrTrunz") for 1974 and 1975.

FINDINGS OT FACT

1.  0n Apr i l  12,  1976,

and Statement of Deficiencv

the Audit Division

against petit ioner,



- 2 -

penalty against him equal to the anount of unpaid New York withholding taxes

due and owing from Trunz in the amount of $349.80 for the period Decenber 1,

1974 to December 31, 1974 and $94.40 for per iod January 1, 1975 to January 31,

1975, for a total  of  $444.20. The penalty was issued on the ground that

petitioner was a person required to collect, truthfully account for and pay

over taxes at issue, and tbat he willfully failed to do so.

2. Pet i t ioner,  John Omage, Sr. ,  in the early 1970's was the pr incipal

off icer/stockholder of Paterson Meat Co.,  Inc. Said ent i ty was subsequent ly

merged into Dovos, Incorporated, (hereinafter I 'Dovos'r) ,  a publ ic ly held conglom-

era te ,  by  exchange o f  pe t i t ioner ts  s tock  in te res t  in  Paterson Meat  Co. ,  Inc . ,

for stock of Dovos. Paterson Meat Co.,  Inc. was subsequent ly l iquidated.

Dovos, thereafter,  acquired Trunz Meat Co.,  Inc. Pet i t ioner was appointed

president and director of Trunz. Pet i t ioner as president of Trunz, had authori ty

to oversee i ts management and f inancial  pol ic ies.

3. 0n September 11, I974, pet i t ioner tendered his resignat ion as off icer

and director of Trunz to Mr. Bernard H. Hogi l ,  v ice president of Dovos effect ive

Septenber 13, L974. The resignat ion was tendered pr ior to the accrual of

l iab i l i t y  a t  i ssue.

CONCf,USIONS OF IAW

A. That pet i t ioner,  John Omage, Sr. ,  nas not a person required to col lect,

truthfully account for and pay over unpaid New York State personal income

taxes withheld by Trunz Meat Co.,  Inc.,  within the meaning of sect ion 685(n)

of the Tax Law. Accordingly,  pet i t ioner is not subject to a penalty in an

amount equal to the unpaid withholding taxes for corporation under section

695(g) of the Tax Law.



of John

L976 i"s

-3-

Onage,  Sr .

cance l led .

is granted and the Notice ofB. That the pet i t ion

Defic iency issued Apri l  12,

DATED: Albany, New York

JUN 51981

COMMISSION


