
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

John D. & Helen Ohlandt
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revisiou
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L 9 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 3Lst day of July,  1981, he served the r+r i thin not ice of Decision by
cert i f ied mai l  upon John D. & Helen Ohlandt,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John D. & Helen 0hlandt
3 Old Kent Rd. N.
To l land,  CT 06084

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  Ju ly ,  1981.

that the said addressee is
forth on said wrapper is t

the pet i t ioner
last known address



STATE OF NEW YORK
STATE TAX COMI'IISSION

In the MaLter of the Pet i t ion
o f

John D. & Helen Ohlandt
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7 9 7 4 .

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3Lst day of July,  1981, he served the within not ice of Decision by
certified mail upon Robert. trl. Taylor the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  W. Taylor
160 Broadway
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
of the pet i t ioner
last known address

Sworn to before me this
31s t  day  o f  Ju ly ,  1981.

further says Lhat the said addressee is
herein and that the address set forth on

of the representative of the petitione

L-/

the representative
said wrapper is the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

JuIy 31,  1981

John D. & Helen 0hlandt
3  01d Kent  Rd.  N.
Tol land, CT 06084

Dear  Mr .  &  Mrs .  0h landt :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant to sect ion(s) 690 of the Tax f ,aw, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of thi-s not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NfS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone it (518) 457-6240

Very truly yours,

STATE TAX COMI"ISSION

Peti t ioner '  s Representat ive
Robert hl. Taylor
160 Broadway
New York, NY 10038
Taxing Bureau's Representat ive



STATE OF NEhT YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

of

JOHN D. OHIANDT, fi. and IIELEN OHLANDT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Year 1974.

1. The pet i t ionprs herein, John D. Ohlandt,  Jr.  and

husband and wife.  They t imely f i led their  jo int  New York

Nonresident Return for the year 1974.

Pet i t ioners, John D. 0hlandt,  Jr.  and Helen Ohlandt,  f f iD 3, 01d Post Road,

Tol land, Connect icut 06084, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year 1974 (Fi le Nos. 23975 and 23976).

A formal hearing was held before Robert  A. Couze, Hearing 0ff icer,  at  the

off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York ,  on  October  7 ,  1980 a t  11 :00  A.M.  Pet i t ioners  appeared by  Rober t  l t t .

Taylor,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Angelo A.

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e t ) .

ISSIIES

I.  Whether pet i t ioners sustained the burden of proving they had a val id

capital  loss, which would enable them to offset their  asserted 1974 income tax

def ic iency.

I I .  l t lhether pet i t ioners were barred from offsett ing a 1974 tax def ic iency

wi th  an  asser ted  1974 cap i ta l  loss  wh ich  was no t  asser ted  un t i l  March  6 ,  1980.

FINDINGS OF FACT

DECISION

Helen Ohlandt,  are

State Income Tax
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2.  The t imely  not ices of  def ic iency here in,  dated Apr i l  12,  1978 asser t

an income tax deficiency against petit ioner John D. Ohlandt, Jr. in the sum of

$7,099.35 and an income tax deficiency against petit ioner Helen Ohlandt in the

sum o f  $1 ,238 .85 .

3. The Statement of Audit Changes dated

"As the result  of  f ie ld audit  for the
addit ional tax is due in accordance with

M a r c h  1 ,  1 9 7 8  s t a t e s :

above-indicated year [1974]
attached schedules as fol lows:

WifeHusband

Personal  Income Tax $6120.12 $928.37 $7048.49
Min imum fncome Tax S 979.23 5310.48 51289.71"

[Tota l  Due S338.20]

4. The schedule of audit adjustments are as fol lows:

Husband Wife

Ordinary Incone:
P1S Distr ibut ion from Stuart  Bros.

Per Audit
Reported on Return

Ordinary Portion of Lump Sum
Distr ibut ion from Employer is
Deemed Income from New York Sources

Reported on Return

Cap i ta l  Ga ins :
Gain on the Sale of New York
Residence

Reported on Return
Adjustment.
Less Deduct ion @ 50%
Lunp sum Distribution from
Employer is Deemed Income
from New York Sources

Reported on Return
Adjustment
less Deduct ion @ SO%

Distr ibut ion of Long Tenn Capital
Gain per Audit  of  Stuart  Bros.

Reported on ReLurn
less Deduct ion @ 50%

$ 313s .93
- 0 -

$  2030 .16
-0 -

$43000 .00
-0-

545b00.0d
21s00.  qq

$46016 .94
-0 --T6oT6:rE

23A08.47

$ 7 .4s
-0-

F---- s:n

$  313s .93

$  2030 .16

$ 10750.  oo $10750 .00

$23008 .47

3 .72
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Modi f i ca t ions :---[dgTerm 
Capital Gain G 20% (Wife)

2 0 %  x  $ 1 0 , 7 5 3  . 7 3  =
Reported on Return

Long Term Capital Gain @ 20% (Husband)
20 ' [  x  $33758.47  =

Report on Return

. Unincorporated Business Tax Per
Aud i t  o f  S tuar t  Bros .

Reported on Return

2150 .75
-0 -

$ 67s1 .70
-0-

$  2e3 .33
-0-

$  6751 .70

$  2150 .75

293.33

5. The Audit  Divis ion recomputed pet i t ioners'  tax on IT-209 rather than

IT-203 because i t  necess i ta ted  a  lower  y ie ld .

6. Pet i t ioners did not personal ly attend the hearing. Their  only witness

was their  representat ive.

7. Pet i t ioners assert  they had subordinat ion agreements which they

entered into in July,  1974, The agreements were with the New York Hanseat ic

Corpora t ion ,  a  New York  corpora t ion .  As  o f  December  31 ,  1974,  i t  i s  asser ted ,

the loans l , rere uncol lectable. The amount of the asserted loss of pet i t ioner

John D. 0hlandt is $175,000.00 and the amount of the asserted loss for pet i t ioner

He len  0h landt  i s  $70,130.50 .  Pet i t ioners  d id  no t  inc lude the  loss  on  the i r

or iginal  State return.

8. Pet i t ioners did not of fer any reaL proof to substant iate their  asserted

I o s s  .

9.  Pet i t ioners did not put in evidence a copy of their  1974 Federal  tax

return.
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CONCIUSIONS OT I,AI^I

A. That sect ion 689 of the Tax Law provides in part  as fol lows:
"Sect ion 689. Pet i t ion to Tax Commission

*f*t'r.L

(e) Burden of proof.  In any case before the tax commission under
th is  a r t i c le ,  the  burden o f  p roo f  sha l l  be  upon the  pe t i t ioner . . . " .

B. That pet i t ioners have fai led to sustain the burden of proving they had

a val id capital  loss, which would enable them to offset their  1974 income tax

def ic iency .

C. That the issue, whether pet i t ioners r^rere barred from offsett ing a 1974

tax def ic iency with an asserted 1974 capital  loss which was not asserted unt i l

March  6 ,  1980,  i s  moot

D. That the pet i t ion herein is denied and the not ices of def ic iency dated

Apri l  12, 1978 are sust.ained, together with such inLerest as may be lawful ly

due.

DATED: Albany, New York

JUL 31 19e1

ISSION


