
STATE OF NEh/ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Estates of  Paul ine & Sidney Oberste in
c/o Leonard Al tschul ,  Executor

MFIDAVIT OF MAIIING
for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
& UBT under Ar t ic le  22 & 23 of  the Tax Law for  the
Years  1972 -1975 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Estates of Paul ine & Sidney Oberstein, cfo Leonard
Altschul,  Executor the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Estates of Paul i -ne & Sidney Oberstein
cfo Leonard Alt .schul ,  Execut.or
63 Sherwood Ave.
Englewood Cl i f fs,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal-  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t iL ioner .

Sworn to before me this
27 th  day  o f  November ,  1981.

addressee is the pet i t ioner
rdrapper is the last known address

r . , ) , , , , )
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that  the said
for th on said



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Estates of  Paul ine & Sidney Oberste in
c/o leonard Al tschul ,  Executor

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 2 - 1 9 7 5 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Leonard Al tschul  the representat ive of  the pet i t ioner  in
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

Leonard Altschul
11  Park  P lace
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the represenLat ive
of the pet i t ioner herein and that the address set forth on said l rrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh d,ay of November, 1981



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

November  27 ,  1981

Estates of  Paul ine & Sidney Oberste in
cfo Leonard Al tschul ,  Executor
63 Sherwood Ave.
Englewood Cl i f fs ,  NY

Dear  Mr .  A l t schu l :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can onl -y  be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Ru1es,  and must  be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone / t  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaL ive
Leonard Altschul
11  Park  P lace
New York, NY 10007
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

ESTATES OF PAUIINE AND SIDMY OBERSTBIN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1972 through 1975.

DECISION

Peti t ioners, the Estates of Paul ine and Sidney 0berstein, c/o Leonard

Al t .schu l ,  Executor ,  11  Park  P lace ,  New York ,  New York  10007,  f i led  a  pe t i t ion

for redeterminat ion of a def ic iency or for refund of personal income and

unincorporated business taxes under Art ic les 22 and 23 of the Tax Law for the

years 7972 t} .rough 1975 (Fi le No. 19159).

A fornal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

0ff icer,  at  the off ices of the State Tax Comurission, Two World Trade Center,

New York, New York, on July 29, 7979 at 2:45 P.M. Pet i t ioner appeared by

Leonard Altschul,  Esq. The Audit .  Divis ion appeared by Peter Crotty,  Esq.

(A l i za  Schwadron and I rv ing  Atk ins ,  Esqs . ,  o f  counse l ) .

ISSUES

I .  Whether  $17,965 in  cash and $75,000 in  bearer  bonds ,  inventor ied  in

the opening on September 16, 1975, of the safe deposit  box in the name of the

decedent Paul ine Oberstein may be deemed addit ional taxable income in the year

o f  d iscovery .

I I .  Whether pet i t ioners have explained sat isfactor i ly the large checking

and savings account deposits and the large savings account appreciation as

measured by interest earned, thereby carrying their  burden of proof that
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the Notice of Deficiency and Demand and the underlying Statement of Audit

Changes are incorrect.

I I I .  I . ihether reasonable cause exists for waiving any penalt ies.

FINDINGS OF FACT

1. Pet i t ioners, the Estates of Paul ine and Sidney Oberstein, Leonard

Altschul,  Executor,  received from the Audit  Divis ion a Not ice of Def ic iency

dated March 28, 1977, with a Statement of Audit  Changes for personal income

taxes due for the years 1972 through 1975 in the amounL of $71,6L5.13 and for

unincorporated business taxes in the amount of $25 ,973.60 for the same years, a

t o t a l  o f  $ 9 8 , 5 8 8 . 7 3 .

2. No issue of f raud has been raised at any stage of the matter.

3. Sidney Oberstein operated and owned an electr ical  repair  business. He

died on or about February 28, 1973.

4 .  Pau l ine  0bers te in ,  S idney  Obers te in 's  w i fe ,  was  a  rea l  es ta te  opera tor .

She died on or about February 1, 1975.

5 .  0n  September  16r  1975,  a  sa fe  depos i t  box ,  number  1550,  be long ing  to

Paul ine Oberstein at the Wil l iamsburg Savings Bank, 93-01 63rd Drive, Rego

Park, New York was opened by the Miscel laneous Tax Bureau, Estate Tax Sect ion.

An inventory of that box on that date l isted $L7,965 in cash and bearer bonds

total ing $75,000. The cash and bonds were deemed to be unreported income.

6. Pet i t ioners did not adduce evidence showing that the cash and bonds

found in the safe deposit  box were in fact savings from income already

reported.

7. Fol lowing the opening of the safe deposit  box, i t  was ascertained that

no tax returns for Sidney or Paul ine Oberstein had been f i led for the years

7972 thxough 1975, which returns were subsequent ly f i led.
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8. The 1972 tax return showed interest income of $2,862.

9 .  The 1973 tax  re tu rn  showed in te res t  income o f  $8 ,551,  an  inc rease o f

$5,689, which, at  the then prevait ing rate of interest showed a capital  appreci-

at ion in 1973 of approximately $100r000 against a reported basic income of

$ 7  , 5 4 6  .

10. Checking account deposits in the name of 0berstein for the years L972

through 1975 total  approximately $312r000. Savings account deposits in those

same years  exceeded $111r000.  Ne i ther  o f  these depos i t  to ta ls  inc ludes  the

safe deposit  box inventory detai led in Finding of Fact "5".

11. The total  of  checking plus savings deposits i -n each year was adjusted

downward by the appropriate standard deduct ion and personal services unincorpor-

ated business income exemption for each year involved, and the taxes due

calculated, which totaled the amount set forth in Finding of Fact "1".

L2. Pet i t ioners offered no evidence at the hearing and engaged in cross-

examinat ion of a general ly speculat ive nature.

13. Pet i t ionersr counsel,  given an opportunity to offer supplemental

hearing evidence in the form of a ' rcert i f ied audit" ,  provided a document as to

which i ts preparer said: t t l t  is less in scope than an examinat ion in accordance

with general ly accepted standards. The object ive of which is the expression of

an opinion regarding the f inancial  records taken as a whole. [Sic. ] .  Accordingly,

I  do not express such an opinion."

14. Pet i t ioners did not adduce any sat isfactory reason for the fai lure to

file tax returns for the years L972 through 1975 when due.

CONCTUSIONS OF LALI

A. That pet i t ioners, the Estates of Paul ine and

AItschul,  Executor,  were duly not i f ied of a def ic iency

ated business taxes for the years 7972 t-} ; ' rough 1975.

Sidney 0berstein, Leonard

in personal and unincorpor-
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B. That the Not ice of Def ic iency being received, in

in this matter was establ ished.

C. That there being no fraud asserted, the burden of

ev idence,  ju r i sd ic t ion

proof in this

matter was upon pet i t ioners.

D. That Findings of Fact "5r '  through "12" render the Not ice of Def ic iency

and the Statement of Audit  Changes reasonable.

B. That the hearing record and Finding of Fact "13" demonstrate that

pe t i t ioners ,  as  to  each de f ic iency  asser ted ,  whoI Iy  fa i led  to  sus ta in  the i r

burdens  o f  p roo f .

F. That pet i t ioners fai led to establ ish any basis for the waiver of any

penalty.  Accordingly,  the def ic iencies are sustained, with penalt ies and

interest. to the date of paynent.

DATED: Albany, New York

N0v 2? 1981

COUMISSION

SSIONER
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