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Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of July,  1981, he served the within not ice of Decision by cert i f ied
mail upon Thomas F. & Mary Jane Noone, the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
I.Jrapper addressed as fol lows:

Thomas F. & Mary Jane Noone
2 0aklawn Rd.
Shor t  H i l l s ,  NJ  07078

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.

addressee is the pet i t ioner
wrapper is the last known address

Sworn to before me this
3rd  day  o f  Ju ly ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  3,  1981

Thomas F. & Mary Jane Noone
2 0aklawn Rd.
Shor t  H i l l s ,  NJ  07078

Dear  Mr .  &  Mrs .  Noone:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice f ,aws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representative



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TH0MAS F. N00NE and MARY JANB NOONE

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under ArticLe 22
of the Tax Law for the Year 7972.

DECISION

Peti t ioners, Thomas F. Noone and Hary Jane Noone, 2 0aklawn Road, Short

Hi l ls,  New Jersey 07078, f i led a pet i t ion for redetenninat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax law for the

year 1972 (Fi le No. 14082).

A formal hearing vlas held before Edward L. Johnson, Hearing Off icer '  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  March  13 ,  7978 a t  1 :15  P.M.  Pet i t ioner ,  Thomas F .  Noone,  appeared pro

se and for his wife. The Audit Division appeared by Peter Crotty, Esq. (Alexander

W e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSI]ES

I.  Whether income and losses from various partnerships may be al located

or prorated to pet i t ionersr resident and nonresident income tax returns.

I I .  Whether partnership losses, i f  determined not to be al locable between

the resident and nonresident per iods, may be deducted on pet i t ioners'  nonresident

income tax return.

FINDINGS OF FACT

1. Petit ioners, Thomas F. Noone and Mary Jane Noone, changed their status

from residents to nonresidents of New York on April 25, 1912. Pursuant to
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section 654(a) of the Tax Law, they timety filed two personal income tax

returns for 7972, a resident income tax return covering the period of their New

York residence (L/1/72 Lo 4125/72) and a nonresident income tax return covering

the balance of the tax year.  Income, losses, deduct ions and exemptions l ,eere

prorated one-third to the resident per iod and two-thirds to the nonresident

per iod .

2. 0n January 26, 1976, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioners for the year I972, assert ing that addit ional personal income tax

o f  $7r27 I .21  was due together  w i th  in te res t .  Sa id  Not ice  o f  Def ic iency  was

based on an explanatory Statement of Audit Changes wherein the following

adjustments were proposed:

a .  tha t  par tnersh ip  income o f  $145,333.20  earned by  pe t i t ioner

Thomas F. Noone from the law f i rm of Emmet, Marvin & Mart in could not be

prorated between the resident and nonresident per iods and was ful ly taxable in

the nonresident per iod.

b. that New York income earned in the nonresident period must be

increased by pet i t ioner Thomas F. Noone's share of the New York City unincorpor-

ated business tax deduct ion taken on the partnership return of Emmet, Marvin &

Mar t in .

c.  that pet i t ioner Thomas F. Nooners share of f ive partnership losses

tof,al ing $34,070.00 were attr ibutable solely to the nonresident per iod and

could not be deducted in computing New York source income earned during the

nonresident per iod since al l  f ive partnerships owned real estate located

outside New York State.

3. By let ter dated Apri l  19, 7976, addressed to the Department of Taxat ion

and Finance, pet i t ioners conceded the accuracy of the increase in total  New
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York income due to Thornas F. Noone's distr ibut ive share of New York City

unincorporated business tax. A check in the amount of $11518.00 was enclosed

wi th  pe t i t ioners '  le t te r  o f  Apr i l  19 ,  1976.

4. During the year L972 pet i t ioner,  Thomas F. Noone, rdas a general

partner in the law f i rm of Emmet, Harvin & Mart in (hereinafter " the f i rm").

Both the f i rm and pet i t ioners were calendar year basis taxpayers. Thomas F.

Noonets  d is t r ibu t ive  share  o f  par tnersh ip  income f rom the  f i rm to ta fed  $145,333.20 .

5. Pet i t ioner Thomas F. Noone was also a l imited partner in 1972 in the

fol lowing l imited partnerships: Southeastern Leasing Company of Mi l ton,

Southeastern Leasing Company of Phenix City,  Southeastern Leasing Company of

Montgomery (hereinafter col lect ively referred to as "Southeastern Partnershipst ' ) ,

the Chateau Apartments, Limited (hereinafter "Chateau"),  and Vi l lage Oaks,

l imited (hereinafter "Vi l lage Oaks").  The Southeastern Partnerships were al l

partnerships formed under the laws of the State of New York, Chateau was a

Iimited partnership forned under the laws of Lhe State of Washington and

Vi l lage Oaks was a l imited partnership formed under the laws of the State of

I l l inois.  AtI  f ive partnerships owned real estate located outside the State of

New York, al l  were calendar year basis partnerships and al l  sustained losses.

6. I t  is pet i t ioners'  content ion that the Southeastern Partnerships were

New York partnerships, organized under New York law, and that any income or

loss from said partnerships would be New York source income or loss to a

nonresident of the State, i r respect ive of the fact that the partnerships owned

real estate located outside the State.

7. Pet i t ioners also argue that the losses incurred from the Chateau and

Village Oaks partnerships are deductible on their nonresident income tax return
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since these losses were derived from or connected with New York sources. To

support this argument petitioners point out that:

a. an informal investment group had been formed by petitioner Thomas F.

Noone and two other nembers of the firm, which was based in New York, for the

purpose of invest ing in Chateau and Vi l lage Oaks.

b. the proposed investments in Chateau and Vi l lage Oaks were presented

to petitioner Thomas F. Noone and his partners in the firm in New York.

c. the subscription agreements for the two partnerships were governed

by New York Law.

CONCTUSIONS OF tAW

A. That 20 NYCRR 148.6 provides in pert inent part  that:

"Where a member of a partnership changes his status from resident
to nonresident or v ice versa, his distr ibut ive share of partnership
income, gain, loss and deduct ion shal l  be included in the conrputat ion
of his taxable income for the port ion of the taxable year in which or
with which the taxable year of the partnership ends, and treatment of
his distr ibut. ive share for New York income tax purposes shal l  be
determined by his status as a resident or nonresident at such t ime.
Such distr ibut ive share of partnership income, gain, loss and deduct ion
is not proraLed between the separate resident and nonresident returns
required under this Part . ' r

Accordingly,  pet i t ioner may not prorate partnership income or losses

one-third to the resident per iod and two-thirds to the nonresident per iod.

Since the partnerships involved herein are al l  on a calendar year basis and

since pet i t ioners l ,Jere nonresidents of New York on December 31, 1972, al l

income and losses generated from said partnerships are attr ibutable solely to

fhe nonresident per iod (Kri tz ik v.  Gal l .4an, 41 A.D.2d 994) .

B. That pet i t ioner Thonas F. Nooners distr ibut ive share of losses from

the f ive l in i ted partnerships amounting to $34,070.00 cannot be deducted in

computing New York source income earned in the nonresident per iod since said

Iosses are not der ived from or connected with New York State sources within the



meaning and

law and 20

-5-

i n ten r  o f  sec r ions  637 (a ) ( f )  ,  632 (a ) (1 ) ,

NYCRR L34.7. (Matter of the Petit ion of

and 632(b) (1)

Joel Mal l in and

of the Tax

Jtq4!!b_Ualllq,

Sta te  Tax  Commiss ion ,  October  5 ,  1979. )

C. That pet i t ioners are to be given credit  for the payment made on

Apr i l  19 ,  1976,  in  the  amount  o f  $1 ,518.00 .

D. That the pet i t ion of Thomas F. Noone

the extent indicated in Conclusion of law "C"

and Mary Jane Noone

and that,  except as

granted to

granted,

i s

s o

the pet i t ion is in al l  other respects denigd.

DATED: Albany, New York

JUL O 3 1981

rAX c0lrrtssloN

,il-u l/ffi/^
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SSIONER


