
STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert & Dorothv Natko

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
L972 -  7974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  & Dorothy Natko, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Robert & Dorothy Natko
143 l,lashington Ave.
W.  Ca ldwe l l ,  NJ

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  August ,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert & Dorothy Natko

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
L972 -  1974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied nai l  upon trawrence M. Koenig the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r .Jrapper addressed as fol lows:

Lawrence M. Koenig
1061 Bloomfield Ave.
West Caldwe1l,  NJ 07006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address seL forth on said wrapper is the
Iast known address of the representat ive of the pet. i t ioner.

) t

Sworn to before me this
14 th  day  o f  August ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  L4,  1981

Robert & Dorothy Natko
143 Washington Ave.
W.  Ca ldwe l l ,  NJ

Dear  Mr .  &  Mrs .  Natko :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the aftninistrative leveI.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
lawrence M. Koenig
1061 B loomf ie ld  Ave.
West  Ca ldwe l l ,  NJ  07006
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TN( COUMISSION

In the Matter of the Petition

o f

ROBERT NATKO and DOROTIIY NATKO

for Redetermination of a Deficiency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Years
L972 through 1974.

1. Petit ioners, Robert and Dorothy Natko,

nonresident income tax returns for 1972, 1973

residents of the State of New Jersey.

DECISION

timely filed New York State

and L974. Petit ioners are

Petitioners, Robert Natko and Dorothy Natko, L43 Washington Avenue, hlest

Caldwel l ,  New Jersey 07006, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax 'nder Article 22 of the Tax Law for the

years  L972,  1973 and 1974 (F i le  No.  15638) .

Formal hearings were held before Edward L. Johnson, Hearing Off icer,  at

the offices of the State Tax Comnission, Two World Trade Ceater, New York, New

York, on December 2, 1977 and July 14, 1978, and before Janes T. Prendergast,

Hearing Off icer,  on March 22, L979. Pet i t ioners appeared pro se on December 2,

'1,977, 
and by Lawrence M. Koenig, Esq. on July 14, 1978 and l larch 22, 1979.

The Audit  Divis ion appeared by Peter Crotty,  Esq. (Frank Levit t ,  Esq.,  of

counsel on Decernber 2, 7977 and July 14, 1978, and Wil l iam Fox, Esq.,  of

counsel on March 22, 1979).

ISSIIE

llhether income taxes withheld from petitioner Robert Natko's incone by

his employer and remitted to the State of New Jersey may be credited against

petitioners' New York State personal income Lax.

FINDINGS OF FACT
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2. 0n Apri l  12, 1976, the Audit Division issued a Notice of Deficiency

and a Statement of Audit Changes against petitioners for 7972, 1973 and 1974,

for iacome taxes due of $7 1394.74, plus $11005.43 in interest, less an oveqpay-

ment  or  pet i t ioners '  1974 return of  $179.00,  for  a  to ta l  o f  98 1221.17.

The explanation on the $tatement of Audit Changes stated that:

"Since you failed to submit a list of days worked
outside New York fot L972 and 1974, all wages for those
years are considered taxable to New York. The wage alloca-
t ion for 1973 has been adjusted, based upon infornation
submitted, neither the wage statenents subnitted nor our
records show New York $tate tax withheld by Coit fnternatioaal
for  L972,  1973 or  1974."

3. Petitioners subsequently filed a timely petition for revision of these

def ic ienc ies.

4, 0n May 10, 7977, the Audit Division recomputed petitioner Robert

Natko's New York income based oa additional information submitted. Said

recomputation for 1972, 1973 and 1974 resulted in personal income tax due of

$31588.06,  p lus in terest  o f  $843.69,  for  a  to ta l  due of  $4r43f .75.  Pet i t ioaer

Robert Natko and the Audit Division agree to the recomputation of the tax. The

remaining igsue is whether petitioners should be allowed a credit for New

Jersey tax withheld against the total tax due.

5. During L972, 1973 and 1974, petit ioner Robert Natkots employer (Coit

fnternational, fnc. located in Dallas, Texas) withheld stare income taxes from

his incone. The wage and tax statenents issued to Mr. $atko by his enployer

for the years at issue indicated for 1972 and 1973 under section t'Name of

StaLe'r New Jersey and tot lg74 under "State or locali tyf '  NJ.

6. During the years at issue, New Jersey had a personal income tax known

as New Jersey Emergeney Transportation Tax which provided for the withholding

of taxes. Aay individual having gross incone from a "6ource state't in etcess

of the sun of his personal exerrptions was required to file a New Jersey Energency
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Transportation Tax Return. However, New Jersey residents were not required to

f i le.  The Divis ion of Taxat ion in New Jersey had promulgated a regulat ion

relieving them of the requirement of fil ing a return since the income imposed

by New York offsets the New Jersey tax. Thus, only New York residents with

income from New Jersey sources vrere required to f i le returns.

7. Pet i t ioner Robert  Natko contends that his employer mistakenly remit ted

New York State taxes withheld to the State of New Jersey. However, no evidence

was submitted to show his employer withheld New York State taxes from his

income and the wage and tax statements clearly show that New Jersey State taxes

were withheld.

CONCLUSIONS OF IAW

A. That income tax deducted and withheld from hrages in any calendar year

are to be credited against the personal income tax of the person from whose

wages the tax was withheld, even though such tax is not paid over to the State

Tax Comnission by the employer (section 673 of the Tax Law; 2O NYCRR L6O.2l).

B. That within the meaning and intent of  sect ion 673 of the Tax Law and

20 NYCRR L60.21, credit for taxes withheld refers to taxes withheld for the

benefit of New York. No evidence was submitted to indicate any taxes were

withheld for the benef i t  of  New York. Thus, taxes remit ted to the State of New

Jersey cannot be claimed as credit  against pet i t ioners'  New York State personal

income tax.

C. That the petition of Robert Natko and Dorothy Natko is granted to the

extent indicated in Finding of Fact "4tt ,  supra, but in al l  other respects

denied. The Audit  Divis ion is directed to modify the Not ice of Def ic iency

dated Apri l  12, 1976 in accordance with Finding of Fact "4",  supra, and such



-4-

sustained,nodif ied Not ice

interest as may

DATED: Albany,

of Deficieacy is

be lawfully due.

New York

together with sucb additional

ArJ(] t 4 1981



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  14,  1981

Robert & Dorothy Natko
143 Washington Ave.
I^1. Caldwel l ,  NJ

Dear  Mr .  &  Mrs .  Natko :

P1ease take not ice of the Decision of the State Tax Cornnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commslcgd in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX COUUISSION

Peti t ioner '  s Representat ive
lawrence I'1. Koenig
1061 B loomf ie ld  Ave.
West Caldwel l ,  NJ 07006
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMT{ISSION

In the Matter of the Petition

o f

ROBERT NA11(0 and DOR0TEY NAIT(O

for Redeteminatioo of a Deficiency or
for Refund of Personal fncone Tax r:nder
Article 22 of the Tax l"aw for the Years
1972 through 1974.

1. Petitioners, Robert aud Dorothy Natko,

nonresident income tax returns for 1972, L973

resideqts of the State of New Jersev.

DECISION

ti-nely filed New York State

and 1974. Petitioners are

Petit.ioners, Robert Natko and Dorothy Natko, 143 l.Iashington Avenue, West

Caldwell, New Jersey 07006, filed a petition for redetermination of a defi.cieacy

or for refund of personal incone tax rrnder Article 22 of the Tax Law for the

years  L972,  1973 and 1974 (F i le  No.  15638) .

Fornal hearings were held before Edward L. Johnson, Ilearing 0fficer, at

the offices of the State Tax Comission, Two World Trade Center, New York, New

York, on December 2, 1977 and July 14, 1978, and before James T. Prendergast,

Hearing Officer, on March 22, t979. Petitioners appeared pro se on December 2,

\977, and by Lawrence M. Koenig, Esq. on July 14, 1978 and lTatch 22, 1979.

The Audit Division appeared by Peter Crotty, Esq. (Frank Levitt, Esq., of

counsel on Decenber 2, 7977 and July 14, 1978, aod Wil l iam Fox, Esq.,  of

counsel on March 22, 1979).

ISSIIE

Whether incone taxes withheld from petitioner Robert Natko's incone by

his enployer and renitted to the State of New Jersey may be credited against

petitioners' New York State personal incone tax.

FINDINGS 03 FACT
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2. On Apri l  12, L976, the Audit  Divis ion issued a Not ice of Def ic iency

and a Statenent of Audit Changes agaiast petitioners for 1972, 1973 and 7974,

for income taxes due of $71394.74, plus $1,005.43 in iaterest,  less aa overpay-

ment  oa  pe t i t ioners '  1974 re tu rn  o f  $179.00 ,  fo r  a  to ta l  o f  $8r22L.17 .

The explanation on the Statenent of Audit Changes stated that:

"Siuce you failed to submit a list of days worked
outside New York tot L972 atd 7974, all wages for those
years are considered taxable to New York. Tbe wage alloca-
tion for 1973 has been adjusted, based upon inforaatioo
submitted, neither the wage statenents subnitted aor our
records show New York State tax withheld by Coit Interaational
for L972, 1973 or L974."

3. Petitioners subsequently filed a tinely petition for revisioo of these

def ic iencies.

4. Oa May 10, 1977, the Audit Division recouputed petitioser Robert

Natko's New York income based on additional informatioo subnitted. Said

recooputation for 1972, 1973 and 1974 resulted in persoaal incone tax due of

$3 '588.06 ,  p lus  ia te res t  o f  $843.69 ,  fox  a  to ta l  due o f  $4 ,431.75 .  Pet i t ioaer

Robert Natko and the Audit Division agree to the recomputation of the tax. The

renaining issue is whether petitioners should be allowed a credit for New

Jersey tax withhel-d against the total tax due.

5. During 1972, 1973 and 1974, petitioner Robert Natko's erployer (Coit

Internatioaal, Inc. located in Dal1as, Texas) withbeld state incone taxes fron

bis incone. The wage and tax statements issued to Mr. Natko by his enployer

for the years at issue indicated fot L972 and 1973 uader section "Name of

State'r New Jersey aad f.ot L974 r'nder 'tstate or localitytt NJ.

6. During the years at issue, New Jersey had a personal iacone tax known

as New Jersey Energency Traasportatioo Tax which provided for che witbholdiag

of taxes. Any individual having gross income from a "soufce state'r is excess

of the s"m of his persooal exer4rtions was required to file a New Jersey Energeacy
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Transportation Tax Return. However, New Jersey residents were not required to

file. The Division of Taxation in New Jersey had prornulgated a regulation

relieving then of the requirenent of fil ing a return since the incone inposed

by New York offsets the New Jersey tax. Thus, only New York residents with

income fron New Jersey sources were required to file returns.

7. Petitioner Robert Natko contends that his enployer nistakenly renitted

New York Stat.e taxes withheld to the State of New Jersey. However, no evidence

was submitted to show his employer withheld New York State taxes frorn his

income and the wage and tax statenents clearly show that New Jersey State taxes

were withheld.

CONCI.USIONS OF IAI{

A. That income tax deducted and withheld from wages in any calendar year

are to be credited against the personal income tax of the person fron whose

Idages the tax was withheld, even though such. tax is not paid over to the State

Tax Comnission by the employer (sect ion 673 of the Tax law; 20 NYCRR 160.21).

B. That within the meaning and intent of section 673 of the Tax Law and

20 IIYCRR 160.27, credit for taxes withheld refers to taxes withheld for the

benefit of New York. No evidence lras subnitted to indicate any taxes lrere

withheld for the benefit of New York. Thus, taxes rexnitted to the State of New

Jersey cannot be claimed as credit against petitioners' New York State personal

incone tax.

C. That the petition of Robert Natko and Dorothy Natko is granted to the

extenL indicated in Finding of Fact "4'r ,  supra, but in ar l  other respects

denied. The Audit Division is directed Lo nodify the Notice of Deficiency

dated Apri l  12, 1976 in accordance with Finding of Fact "4",  supra, and such
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nodified Notice of Deficieacy is sustained,

interest as may be lawfully due.

DATED: Albany, New York

ArJG 14 1981

together with such additional

AlE TAX COI{I{ISSION
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