
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Char les  G.  Mor t imer ,  J r .

AFFIDAVIT OF MAITING
for Redet.erminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L97 4.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Charles G. Mort imer, Jr. ,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Char les  G.  Mor t imer ,  J r .
49  West  La .
Madison, NJ 0794A

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  August ,  1981.

addressee is the pet i t ioner
wrapper is the last known address

)

s a i d
sa id

1
I



STATE 0F NEI,rt Y0RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Char les  G.  Mor t imer ,  J r .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
1974.

AFFIDAVIT OF MAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
certified mail upon Kenneth M. Katz the representative of the petitioner in the
t* i thin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Kenneth M. Katz
Berger & Katz
26-20 Bel l  Blvd.
Bays ide ,  NY 11360

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the petit ioner herein and that the address set forth on
last known address of the representative of the petit ioner.

Sworn to before me this
14 th  day  o f  August ,  1981.

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

August  14,  1981

Charles G. Mort imer, Jr.
49 l./est La.
Madison, NJ 07940

Dear  Mr .  Mor t imer :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comneaced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Corunissioner and Counsel
Albany, New York 12227
Phone it (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Kenneth M. Katz
Berger & Katz
26-20 Bel l  Blvd.
Bays ide ,  NY 11360
Taxing Bureau' s Representative



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARLES G. M0RTI}mR, JR.

for Redeterminat ion of a Def ic iency
or for Refund of Personal Income Tax
under Article 22 of the Tax Law for
the Year 1974.

DECISION

Peti t ioner,  Charles G. Mort imer, Jr. ,  49 l . lest lane, Madison, New Jersey

07940, filed a peLition for redetermination of a deficiency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le No.

2a296).

0n February 20, 1981, petit ioner advised the State Tax Comrnission, in

writ ing, that he desired to waive a smal l  c laims hearing and to submit the case

to the State Tax Commission, based on the ent ire record contained in the f i le.

ISST]E

Whether days worked at home by petitioner may properly constitute days

worked without New York State for the purpose of allocating his wage income to

sources within and without the State.

FINDINCS OF FACT

1.  Pet i t ioner ,  Char les  G.  Mor t imer ,  J r .  (here ina f te r  pe t i t ioner ) ,  f i l ed  a

New York State Income Tax Nonresident Return for the year L974 whereon he

al located his wage income derived from Westfal l  Product ions, Inc. to sources

within and without New York State.
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2.  On January 6, 1977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein, based on an analysis of information submitted,

his days claimed as having been worked outside New York State were reduced from

seventy seven (77) to twenty f ive (25).  Said reduct ion of f i f ty two (52) days

was the result  of  the disal lowance of such days where pet i t ioner worked at his

New Jersey residence. Accordingly,  a Not ice of Def ic iency was issued against

pet i t ioner on September 26, 1977 assert ing addit ional personal income tax of

$ 1 , 7 5 3 . 5 4 ,  p l u s  i n t e r e s t  o f  $ 3 6 5 . 0 6 ,  f o r  a  t o t a l  d u e  o f  9 2 , 1 1 8 . 6 0 .

3. During the year at issue pet i t ioner was enrployed as a motion picture

producer for Westfal l  Product ions, Inc.r  52l  Fi f th Avenue, New York, New York.

4. Pet i t ioner contended that his home off ice const i tuted a bona f ide

off ice of his employer since ldestfal l  Product ions, Inc. reimbursed him for the

expenses attr ibut ible to the maintenance of such off ice. He contended that

Westfal l  Product ions, Inc. decided to open a New Jersey off ice at his residence

since several  f i lms were being produced in the vic ini ty of his home and that i t

was a business necessity for his employer to maintain such an off ice which was

proximate t .o the product ions.

CONCIUSIONS OF I,AI,J

A. That any allowance claimed for days worked outside of the State must

be based upon the performance of services which of necessity --  as dist inguished

from convenience -- obligate the employee to out-of-state duties in the service

of  h is  employer .  (20  NYCRR 131.16) .

B. That the pet i t ioner herein has fai led to sustain his burden of proof

reguired Pursuant to sect ion 689(e) of the Tax Law to show that the days he

worked at home were for his employer 's necessity,  rather than for his own

convenience.
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C.  That  the  pe t i t ion  o f  Char les  G.

of Def ic iency dated September 26, 7977 is

interest as may be lawfu1ly owing.

DATED: Albany, New York

AUS 1 4 1981

Mort imer, Jr.  is denied and the Not ice

sustained together with such addit ional

STATE TAX COMMISSION

ISSIONER


