
STATE OF NEI,/ YORK
STATE TAX COMMISSION

In Lhe Matter of the Pet i t ion

o f

tr l i l l iam Morr is (Deceased)

and Ruth Morris

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

rrnder Art ic le ZZ & 23 of the Tax Law

for  the  Years  7971 -  L973.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Wil l iam Morr is (Deceased),  and Ruth Morr is,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

pos tpa id  w rappe r  add ressed  as  f o l l ows :

Wil l iam Morr is (Deceased)
and Ruth Morris
20 Autumn Lea
Depew, NY J,4O43

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sratorn to before me this

23rd  day  o f  January ,  1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

Wi l l iam Mor r is  (Deceased)

and Ruth Morris

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 1971 - 7973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Betty M. Chambers the representaLive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Ms. Betty M. Chambers
3879 Ba i ley  Ave. ,  Corner  o f  Ma in
Buf fa lo ,  NY 14226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner

Sworn to before me this

23rd  day  o f  January ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

January 23, 19B1

Wil l iam Morr is (Deceased)
and Ruth Morris
20 Autumn Lea
Depew, NY 14043

Dear  Mrs .  Mor r is :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant Lo sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX CO}4MISSION

Peti t ioner '  s Representat ive
Betty M. Chambers
3879 Ba i ley  Ave. ,  Corner  o f  Ma in
Buffalo, NY 74226
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WIILIAM MORRIS (Deceased) and RUTH MORRIS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1971 through 1973.

DECISION

Peti t ioners, Wil l iam Morr is (deceased) and Ruth Morr is,  20 Autumn Lea,

Depew, New York 14043, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income and unincorporated business taxes under Art ic les

22 and 23 of the Tax law for the years 1971 through 1973 (Fi le No. 17219).

A smal l  c laims hearing was held before CarI  P. t {r ight,  Hearing Off icer,

at the off ices of the State Tax Comnission, Genesse Bui lding, One htest Genesse

St ree t ,  Bu f fa lo ,  New York ,  on  Ju ly  11 ,  1980 a t  10 :45  A.M.  Pet i t ioner  Ruth

Morr is appeared with Betty M. Chambers, PA. The Audit  Divis ion appeared by

Ralph  J .  Vecch io ,  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner  tJ i l l iam Morr is '  act iv iL ies as an insurance salesman

const i tu ted the carry ing on of  an unincorporated business.

FINDINGS OF FACT

1. Pet i t ioners, Wil l iam Morr is (deceased) and Ruth Morr is,  t imely f i led

New York State combined income t.ax returns for 1971 through 1973 on whicb

business income was reported from pet i t ioner ht i l l iam Morr is '  act iv i t ies as an

insurance salesman. Unincorporated business tax returns were not f i led for

s a i d  v e a r s .
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2. 0n f ie ld audit ,  the Income Tax Bureau found that the pet i t ioner

Wil l iam Morr is '  records correct ly ref lected business income. The Bureau also

found that the pet i t ioner did not f i le unincorporated business tax returns and

determined that the salary for pet i t ioner Ruth Morr is '  services was excessive.

Pet i t ioner Ruth Morr is performed services for her husband on a regular basis,

about four hours per day. Her duties consisted rnainly of fil ing, scheduling

and answering the t.elephone. The Income Tax Bureau estimaLed that the value

of  pe t i t ioner  Ruth  Mor r is '  serv ices  d id  no t  exceed $2 .50  per  hour  and a  $3r000.00

yearly total  was al lowed as fair  compensat ion for services rendered. The

combinat ion of the net business income plus the disal lowance of part  of  pet i -

Lioner Ruth Morr isr salary resulted in an unincorporated business tax l iabi l i ty.

3.  On JanuarY 27r 1975, the Income Tax Bureau issued a Not ice of Def ic iency

for 1971 through 1973 against pet i t ioners, Wil l iam Morr is and Ruth Morr is,  on

which the Bureau disal lowed a port ion of pet i t ioner Ruth Morr is I  salary and

credited the disal lowed port ion of her salary to Wil l iam Morr is '  taxable

income.  Th is  Not ice  asser ted  add i t iona l  persona l  income tax  o f  $474.90 ,  p lus

interest of  $53.27, against pet i t ioner l^/ i l l iam Morr is,  whi le at the same t ime

applying the overpayment of $337.99, plus interest of  $39.05, due to pet i t ioner

Ruth Morr is to the def ic iency of Wil l iam Morr is leaving a balance due of

s 1 5 1 . 0 7 .

A second Notice of Def ic iency \das issued on January 27, 1975 against

pet i t ioner Wil l iam Morr is,  on which unincorporated business Lax was asserted

on his income from his act iv i t j .es as an insurance salesman for 1971 through

I973. The Notice imposed unincorporated business tax of $762.00 plus interest

o f  $85.26  fo r  a  to ta l  due o f  5847.26 .
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4. 0n June 10, 7975, the petit ioners f i led three claims for refund of

personal  income and unincorporated business taxes for  each of  the years based

on the not ices of def ic iency issued January 27, 1975. However,  none of the

Laxes assessed on the not ices of def ic iency had previously been paid.

5 .  On June 17 ,  1976,  the  pe t i t ioners '  re fund o f  $226.89  on  the i r  1975

personal income tax return was appl ied against the Not ice of Def ic iency issued

January 27, 1975. On December 20, 7976 the Audit  Divis ion issued a Not ice of

D isa l lowance in  fu l l  o f  the  pe t i t ioners '  c la im f i led  June 10 ,  1975.

6 .  0n  Ju Iy  21 ,  L977,  the  pe t i t ioners r  re fund o f  $186.30  on  the i r  1976

personal income tax return was appl ied against the not ices of def ic iency

issued Januaxy  27 ,  7975.  On August  8 ,  1977,  the  pe t i t ioners  pa id  $790.55

aga ins t  the  no t ices  o f  de f ic iency ,  i ssued Janaary  27 ,  1975.

7. At the hearing, the pet i t ioners conceded that the Not ice of Def ic iency

assert ing addit ional personal income tax was correct,  therefore, the Not ice is

no  longer  a t  i ssue.

8. Pet i t ioner Wil l iam Morr is was the Buffalo area distr ict  sales manager

for Hearthstone Insurance Company of Massachusetts under a wri t ten contract.

The contract stated "the sales manager agrees that whi le this agreement is in

force, he wi l l  not,  at  any t ime, without wri t ten approval of  the company

executed by i ts President or Secretary, direct ly or indirect ly represent any

other insurance organization or company or place any insurance except with the

company, or aid or abet anyone else in represent ing any other insurance organi-

zat ion or company or placing any insurance except with the company."

9. Pet i t ioner was required to meet the company's product ion standards,

to attend weekly sales meetings, and to attend training seminars held in

Albany, New York. The company exercised substant ial  supervision and control
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over his sales act iv i t ies and techniques. Even to the point,  the company

required the pet i t ioner Wil l iam Morr is to use i ts predetermined oral  presen-

tat ions and to repeat i t  verbat im. Pet i t ioner was provided a l ist  of  customers

andtt leads" by the company, which he was obl igated to pursue.

10. The pet i t ioner I{ i l l iam Morr is was not reimbursed for any of his

business expenses. Pet i t ioner was paid str ict ly on a commission basis with no

withholding or payrol l  taxes.

11. As Buffalo area distr ict  sales manager he was also required to supervi-se

the other salesmen within the area. For this the pet i t ioner received a sales

manager commission from the sales of these salesman. These salesmen did not

work for the pet i t ioner but had contracts with the company.

CONCTUSIONS OF LAII

A. That suff ic ient direct ion and control  was exercised by the Hearthstone

Insurance Company of Massachusetts over pet i t i -oner Wit l iam Morr is '  act iv i t ies

so as to create an employer-employee relat ionship; therefore, the commission

income he derived from his act iv i t ies as an employee was not subject to unincor-

porated business tax in accordance with the meaning and intent of  sect ion

703(b)  o f  the  Tax  Law.

B. That the pet i t ion of l^ l i l l iam Morr is (deceased) and Ruth Morr is is

granted to the extent that no unincorporated business tax is due for 1971

through L973. Therefore, the Not ice of Def ic iency for unincorporated business

tax  issued January  27 ,  1975 is  cance l led .

C. That the pet i t ion of I , r l i l l iam Morr is (deceased) and Ruth Morr is,  with

respect to the Not ice of Def ic iency issued January 27, 1975 for personal

income tax, is sustained. Therefore, the addit . ional personal income tax due

p lus  in te res t  lawfu l l y  owing  is  9164.82 .



D. That the Audit  Divis ion is

$1r038.92 ,  wh ich  was prev ious ly  pa id

appl ied refunds, together with such

owing.

DATED: Albany, New York

JAN 2 6 1e81
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hereby directed to

by pet i t ioners in

addit ional interest

refund the remaining

the form of cash or

as may be lawfully

STATE TAX COMI"IISSION

, (

ISSIONER


