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STATE OF NEIII YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Sidney & Debra S. Morgenbesser

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Years  1971 & 1972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Sidney & Debra S. Morgenbesser,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Sidney & Debra S. Morgerrlcesser
5 Dahl ia  Rd.
Somerset ,  NJ 08873

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

Petitioner' ,-1 ..,-'
' \  

, "
Sworn to before me this , j 

/ i ' i '
5th day or February, 1e81. . , ( / 7-U .L( ,, L 1 ,

t-./
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORR 12227

February 5, 198L

Sidney & Debra S. Morgenbesser
5 Dahl ia Rd.
Somerset,  NJ 08873

Dear Mr & Mrs. Morgenbesser:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Courmission can only be instituted 'nder
Article 78 of the Civil Practice laws and Rules, and nust be corsnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordaoce with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureaur s Representative
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STATE OI' NEItt YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

SIDNEY MORGENBESSER and DEBRA S. MORGENBESSER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under Article
22 of the Tax Law for the Years 1971 and
L 9 7 2 .

DECISION

Peti t ioners, Sidney Morgenbesser and Debra S. Morgenbesser,  5 Dahl ia

Road' Somerset,  New Jersey 08873, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax

Iaw for the years 1971 and 7972 (FiLe No. 12271).

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on June 23, 1980 at 2:45 P.M. Pet i t ioner Sidney Morgenbesser appeared

pro s€ and for his wife,  pet i t ioner Debra S. l {orgenbesser.  The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

Whether carryover capital  losses and capital  losses distr ibuted from a

partnership const i tute losses from New York sources.

FINDINGS OF FACT

1. On June 79, 7972, the Income Tax Bureau received

State Income Tax Nonresident Return for the year 1971, on

Sidney Morgenbesser and Debra S. Morgenbesser,  al located

$28,377.00, based on the number of days worked within and

Sta te .

a joint  New York

which pet i t ioners,

total  income of

without New York
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2. On June 18, 7973, the Income Tax Bureau received a joint  New York

State Income Tax Nonresident Return for the year 1972, on which pet i t ioners,

Sidney Morgenbesser and Debra S. Morgenbesser,  reported business income of

$ 3 2 , 1 9 4 . 0 0  a n d  a  c a p i t a l  l o s s  o f  $ 1 , 0 0 0 . 0 0 .

3. On June 6, 1975, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  fo r  the  years  1971 and L972 inpos ing  tax  due o f  $1r119.37 ,

plus penalty and interest,  along with an explanatory Statement of Audit  Changes,

which indicated:

(a) t t rat  for the year 7977, partnership income could not be al located
based on the number of days worked within and without New York State.
This adjustment was conceded by pet i t ioner Sidney Morgenbesser and is
no t  a t  i ssue.

(b) t t rat  for the year 1972, net long-term capital  gains ( from a New York
Partnership) are taxed by New York State at 60 percent.  This i tem
was not chal lenged by pet i t ioners.

(c) that for the year 1972, pet i t ioners fai led to increase their  New York
income by their  distr ibut ive share of New York City unincorporated
business tax deducted by a New York partnership. This i tem was
conceded by pet i t ioner Sidney Morgenbesser and is not at  issue.

(d) that a penalty of $3.65 was imposed for the year 1971 pursuant to
sec t ion  685(a) (1 )  o f  the  Tax  Law.  Pet i t ioners  d id  no t  cha l lenge th is
i ten.

Accordingly,  pet i t ioners New York taxable income was adjusted and

recomputed as fol lows:

PARTNERSHIP 797t L972

Ordinary Income
Addit ional First  Year Depreciat ion
Net Long Term Capital  Gain at 50' [  of  $469.00
Net Long Term Capital  Gain at 60% of $378.00
Total  New York City Unincorporated Business Tax
Total New York Income
New York f temized Deduct ions
Balance
Exemptions
New York Taxable Income

Modi f i ca t ion

$29  ,946 .OO $32 ,747  .OO
(48 .00 )
234 .  s0

226 .80
1 ,236 .1 .7

$34 ,209  .97
8 ,715 .00

$25  ,494 .97
2 ,600 .00

$22 ,894 .97

$30  , 132 .50
7  , 267  . oO

$22 ,865  . 50
2 ,600 .  oo

$20 ,265  . 50

4. Pet i t ioner Sidney Morgenbesser raised three issues. The f i rst  issue

was that the def ic iency did not ref lect contr ibut ions of $537.00 for the year
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1977 and $516.00 for  the year  1972,  as d is t r ibuted by a New York par tnership.

This i tem was conceded by the Audit Division and is no longer an issue.

5. The second issue raised by pet i t ioner Sidney Morgenbesser was that

the def ic iency did not ref lect carryover capital  losses incurred pr ior to

\970, when pet i t ioner was a resident of New York State. Pet i t ioner argued

that since the carryover capital  losses were or iginal ly incurred when he was a

resident of New York, they could be carr ied over into the nonresident years of

7977 and 1972. Pet. i t ioners, Sidney Morgenbesser and Debra S. Morgenbesser,

did not submit any documentary evidence establ ishing the source, nature and

charac ter  o f  the  car ryover  losses  a t  i ssue.

6. The third issue raised by pet i t ioner Sidney Morgenbesser was that the

def ic iency did not ref lect capital  losses distr ibuted from other New York

partnerships. Pet i t ioner submitted a Federal  schedule K-1 (partner 's share of

income cred i ts ,  deduc t ions ,  e tc . )  fo r  the  year  \972,  wh ich  revea led  the  fo l low ing :

DISTRIBUTIONS SHARE ITEM AMOI.]NT

Ordinary partnership loss
Dividends
Short term capital  loss
Long term capital  loss

($  37  .  oo)
44.00

(  7 8 . 0 0 )
(  2 2 3 . 0 0 )

These i tems were from a New York partnership and were reported on pet i t ionersf

Federal  tax returns for 1972. No documentarv evidence hras submitted for the

year 1,977 establ ishing other capital  losses from New York sources.

CONCLUSIONS OF LAI,TI

A. That pet i t ioners, Sidney Morgenbesser and Debra S. Morgenbesser,  have

fai led to sust.ain the burden of proof as required under sect ion 689 (e) of the

Tax law to  es tab l i sh  tha t  cer ta in  cap i ta l  losses  c la imed fo r  1971 were  f rom

New York sources and that the carryover losses incurred pr ior to the year

1970, const i tuted losses from New York sources within the meaning and intent

o f  sec t ions  637(a) (1 )  and 632(b)  o f  the  Tax  Law.
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B. That the pet i t ion of Sidney Morgenbesser and Debra S. Morgenbesser is

granted to the extent establ ished by a fair  preponderance of al l  the evidence

submi t ted ,  to  w i t l  con t r ibu t ions  o f  $469.00  fo r  the  year  1971 and $516.00  fo r

the year 1972 and the 1972 distr ibut ive share i tems l isted in paragraph 6 of

th is  dec is ion .

c.  That rhe Audit  Divis ion

Notice of Def ic iency issued June

pet i t ion is in al l  other respects

DATED: Albany, New York

FEB 0 5 1981

is  hereby directed to modify accordingly the

6, 1975; and that except as so granted, the

den ied .

STATE TAX COMMISSION


