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STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

John W. & Joanne H. Misener

AFFIDAVIT OF }'AIIING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for the Year L972.

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat.ion and Finance, over 18 years of age, and that on the

23rd day of January, 1981.,  he served the within not ice of Decision by cert i f ied

mai l  upon John W. & Joanne H. Misener,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

John W. & Joanne H. Ivlisener
L64 Redwood Terrace
Wil l iamsvi l le,  Ny I422t

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said hrrapper

pet i t ioner .

Sworn to before me this

23rd day of January, 1981.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address
./

/
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  23 ,  1981

John W. & Joanne H. Misener
164 Redwood Terrace
hrill iamsville, NY 14227

Dear  Mr .  &  Mrs .  Misener :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the admini-strative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 7B of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOI{}I W. MISENER and JOANM H. MISENER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1972.

DECISION

Peti t ioners, John W. Misener and Joanne H. Misener,  164 Redwood Terrace,

Wil l iamsvi l le,  New York 1422L, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law for the year 7972 (fiLe No. t2726).

A smal l  c laims hearing was held before Carl  P. I^/r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesse Bui lding, One l , /est Genesse

St ree t ,  Bu f fa lo ,  New York ,  on  Ju ly  9 ,  1980 a t  1 :15  P.M.  Pet i t ioner  John W.

Misener appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ioners properly claimed a deduct ion for educat ion expenses

on their  New York State Personal Income Tax Return for 1972.

FINDINGS OF FACT

1. Pet i t ioners, John hl .  Misener and Joanne H. Misener,  f i led a joint  New

York State Income Tax Resident Return for 7972, on which they deducted $1 1048.22

in educat ion expense.

2. On May 19, 1975, the Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioners for 1972, imposing addit ional personal income tax of

$ 9 1 . 2 3 ,  p l u s  i n t e r e s t  o f  $ 1 4 . 3 2 ,  l e s s  a  r e m i t t a n c e  o f  $ 2 0 . 5 3 ,  f o r  a  b a l a n c e
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due of $85.02. This Notice was issued on the grounds that petit ioner Joanne

H. Misener was not ernployed or otherwise act ively engaged in a trade or business

during Lhe period when the educat ional expenses were incurred, therefore such

expenses were not deduct ible.  The Bureau also made other adjustments to

pet i t ioners'  tax return, which pet i t ioners do not contest and which are not at

i s s u e .

3. During and pr ior to the year at issue pet i t ioner Joanne H. Misener

had not worked fuI l - t ime in the f ie ld of teaching since graduat ing from col lege

with a degree in educat ion major ing in high school secretar ial  science in

1969. Pet i t ioner Joanne H. Misener had worked as a subst i tute teacher on

occasions. Since ful l - t ime teaching posit ions were not readi ly avai lable

during 1972, pet i t ioner decided to acquire the addit ional thir ty credits

required to retain a posi- t ion as a high school teacher after such a ful l - t ime

pos i t ion  is  secured.

Subsequent ly,  pet i t ioner Joanne H. Misener has worked for Bryant & Stratton

Business Inst i tute and a junior col lege.

CONCIUSIONS OF tAW

A. That  teachers f requent ly  incur  expendi tures in  at tending col lege and

univers i ty  courses dur ing thei r  t ime of  pract ic ing thei r  vocat ion.  Where a

teacher at tends those courses merely  because of  a personal  desi re to at ta in

more prof ic iency or  advanced academic standing,  i t  has been general ly  held

that  expenses incurred in  at tending such courses are considered personal  and

hence,  not  deduct ib le as an ord inary and necessary business expense.  I f ,

however,  the educat ional  expendi tures were to mainta i -n or  improve sk i l ls ,  to

increase prof ic iency or  advance in academic standings which is  requi red as a

prerequis i te  to the retent ion of  teaching status as a member of  a teaching

staf f  o f  a school ,  such expenses have been a l lowed as ord inary and necessary

expenses .
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B. That pet i t ioner Joanne H. Misener was not a ful l - t ime menber of a

teaching staff  of  a school that required advanced academic standing for retent ion

of employment during the year at issue. Therefore, such educat ional expenditures

are considered personal and hence, not deduct ible as an ordinary and necessary

bus iness  expense.

C. That the pet i t ion of John I^1. Misener and Joanne H. Misener is denied

and the Not ice of Def ic iency issued May 19, 1975 sustained, together with such

addit ional interest as may be lawful ly owing.

DATED: Albany, New York

JAN 2 3 1981
COMI{ISSION


