
STATE OF NE\,rt YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Max  M.

the Pet. i t ion

Mi l le r
AFFIDAVIT OF MAITING

for Redeterminat. ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L97 4.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of December, 1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon Max M.  Mi l le r ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  bV
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Max  M.  M i I I e r
18 Strawberry ln .
Roslyn Heighrs,  Ny 715i7

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni t .ed States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

Sworn to before me th is
4 th  day  o f  December ,  1981

addressee is  the  pe t i t ioner
I4/rapper is the last known address

, . . )



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Max M.  Mi l le r

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
797 4 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Just in I{ t .  D'Atr i  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jus t in  [ / .  D 'A t r i
Bask in  &  Sears
I22  E.  42nd St .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t iyoner.

the representative
said wrapper is the

Sworn to before me Lhis
4th day of December, 1981



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  4 ,  1981

Max M.  Mi l le r
18 Strawberry trn.
Ros lyn  He igh ts ,  NY 11577

D e a r  M r .  M i l l e r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jus t in  W.  DrAt r i
Bask in  &  Sears
I 2 2  E .  4 2 n d  S t .
New York ,  NY 10017
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MAX MIIIER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year L974.

DECISION

Peti t ioner,  Max Mil1er,  18 Strawberry Lane, Roslyn Heights, New York

17577, f i led a pet i t ion for redeterminat i-on of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le No.

26]3a).

A smal l  c lains hearing was held before I{ i11iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on October 10, 1980 and June 1, 1981. Pet i t ioaer Max Mil ler appeared

with Just in N. D'Atr i ,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  ( I rw in  Levy ,  Esq. .  ,  o f  counse l ) .

ISSUE

hlhether personal income taxes withheld from the enployees of House of

louis Feder,  Inc. dur ing the year 1974 were paid, and therefore, nul l i fy ing the

basis for the imposit ion of a penalty against pet i t ioner under sect ion 685(g)

of the Tax Law.

FINDINGS OF FACT

1. The House of Louis Feder,  Inc. fai led to t imely renit  to the Department

of Taxat ion and Finance $5r153.49 in personal income taxes withheld from i ts

employees during the year 1974. 0n January 12, 1976 the Audit  Divis ion issued
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a Notice and Demand For Unpaid Withholding

I n c .  a s s e s s i n g  $ 7 r 0 3 7 , 4 4  a s  f o l l o w s :

Tax tJithheld
Total  Penalty
In te res t
Amount Due

Tax Due against the House of Louis Feder,

$5  , 153 .49
7 ,468 .75

415 .20
$7 ,0.37 .44

2,  0n  January  29 ,1979 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

for $3,503.49 along with a Statement of Def ic iency, on which a penalty under

sect ion 685(g) of the Tax Law was imposed against pet i t i .oner Max Mil ler,  as a

person who wi l l fu l ly fai led to col lect,  t ruthful ly account for and pay over

personal incone taxes withheld from the employees of the House of Louis Feder,

fnc. dur ing the year L974.

3. 0n Septertrber 20, I974, pet i t ioner met with a representat ive from the

Tax Compliance Bureau (formerly,  the ldarrant and Col lect ion Sect ion) and

acknowledged that personal income taxes were withheld from the employees of the

House of louis Feder,  fnc. for the years L972, 1973 and 1974, but not total ly

remitted. Accordingly, an installment payment agreement lyas arranged where

pet i t ioner agreed to remit  weekly corporate payments of $300.00 unt i l  the

ent ire amount due was sat isf ied. Subsequent ly,  twenty-eight corporate checks

for $300.00 each, payable to the "N.Y.S. Income Tax Bureau" were remit ted in

accordance with the aforementioned agreement. The records of the Tax Compliance

Bureau indicate that 13 checks were appl ied to withholding tax l iabi l i t ies for

the years !972 and 19731 11 checks were appl ied t .o a sales tax l iabi l i ty

outstanding for the year L974, and 4 checks could not be traced as to where

they were applied to, although they were each stamped with a deposit number by

the Department of Taxation and Finance.

4. Pet i t ioner Max Mil ler objected to the fact that 11 checks, total l ing

$31300.00 ,  were  app l ied  to  a  sa les  tax  l iab i l i t y ,  s ince  these checks  were  no t
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payable, or intended to be payable for sales tax. In addit ion, pet i t ioner

pointed out that he had entered into another installnent agreement with the Tax

Conpl iance Bureau to sat isfy a sales tax l iabi l i ty owed by the House of Louis

Feder,  Inc. In support  thereof,  pet i t ioner submitted six corporate checks for

$250.00 each, payable to the "N.Y. State Sa1es Tax Bureau". However,  the

records of the Tax Compliance Bureau indicate that the aforementioned six

checks, total l ing $1,500.00 were appl ied to withholding tax assessments for

var ious periods Ln L972 and 1973, except for $134.00, the appl icat ion of which

is unknown.

5 .  Pet i t ioner  submiL ted  an  add i t iona l  13  checks  to ta l l ing  $1 ,928.00 ,  o f

wh ich  $1 ,800.00  was app l ied  to  w i thho ld ing  tax  assessments  fo r  the  year  1974.

The balance of $128.00 was appl ied to a withholding tax assessment for 1973.

6. An analysis conducted by the Tax Compliance Bureau based on i ts

appl icat ion of pa5nnents indicates that withholding tax assessments for the year

L972 and 1973 have been sat isf ied, and that withholding taxes due for the year

1974 o f  $5 ,153.49  have been reduced by  payments  o f  $2 ,550.00 ,  wh ich  le f t  a

balance due of $21603.49. However,  the analysis is conceded by the Tax Compliance

Bureau to be incomplete, and stated that;

"There are many addit ional assessments issued for sales and withholding
taxes. This schedule shows appl icat ion only checks submitted into
evidence. This schedule fai ls to show addit ional assessments issued
nor addit ional monies paid."

In addit ion, payments h' i thout appl icat ion, in the sum of $1r200.00

(Finding of Fact "3") and $134.00 (Finding of Fact "4") were not included or

appl ied to the contended balance due of $2,603.49 fox the year 1974.

7. Pet i t ioner contended that i f  the $3r300.00 erroneously appl ied to

sales tax assessments (Finding of Fact "3") were properly appl ied to the

corporate vi thholding tax assessment for the year 1974, as intended, no withholding
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tax would be due and no penalty under sect ion 085(g) of the Tax Law could be

imposed.

CONCI.USIONS OF IAW

A. That the appl icat ion of payments in the sum of $3,300.00 to sales tax

assessments, which were specif ical ly and expressly remit ted for the paynent of

income tax withholding assessments is arbiLrary, capric ious and contrary to

establ ished procedural  pol icy fol lowed by the Department of Taxat ion and

Finance. Payments clear ly and specif ical ly remit ted for a part icular assessment

(or group of assessments) cannot be diverted and appl ied to other outstanding

assessments unt i l  the specif ic assessments the paynents were intended for were

sat is f ied  in  fu l1 .

B. That pet i t ioner Max Mil ler has sustained the burden of proof as

required by sect ion 689(e) of the Tax taw in establ ishing that a suff ic ient sum

of payments.were remit ted to equal and/or exceed the $5r153.49 is personal

income taxes withheld from the employees of the House of Louis Feder, Inc.

during the year 1974.

C. That pet i t ioner Max Mil ler is not subject to a penalty within the

meaning and intent of  sect ion 685(g) of the Tax Law.
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of Uax Mil ler

cance l l ed .

is  granted and the Not ice of Def ic iencyD. That the pet. i t ion

issued January 29, 1979 is

DATED: Albany, New York

DEC 0 41981
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  4 ,  1981

Max M.  Mi l le r
18  St rawber ry  Ln .
Roslyn Heights, NY 17577

D e a r  M r .  M i l l e r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr aDy proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone / f  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jus t in  \ { .  D 'A t r i
Baskin & Sears
I22  E.  42nd St .
New York ,  NY 10017
Taxing Bureau' s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

UN( MILLER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under Article 22
of the Tax Law for the Year 1974.

DECISION

Peti t ioner,  Max MiI Ier,  18 Strawberry lane, Roslyn Heights, New York

11577, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal incone t .ax under Art ic le 22 of the Tax Law for the year 1974 (Fi le No.

2 6 1 3 0 ) .

A smal l  c lafuns hearing was held before l . / i l l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, oa Oct.ober 10, 1980 and J'ne 1, 1981. Pet i t ioner Max Mil ler appeared

with Just in N. D'Atr i ,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  ( I rw in  Levy ,  Esq.  ,  o f  couose l ) .

ISSUE

Whether personal income taxes withheld fron the employees of House of

Louis Feder,  fnc. dur ing the year 1974 were paid, and therefore, nul l i fy ing the

basis for Lhe imposit ion of a penalty against pet i t ioner under sect ion 085(g)

of the Tax Law.

FINDINGS OF FACT

1. The l louse of Louis Feder,  Inc. fai led to Limely remit  to the Department

of Taxat ion and Finaace $5,153.49 in personal income taxes withheld from i ts

employees during the year Ig74. On January 12, 1976 the Audit Division issue'd
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a Notice and Demand For Unpaid l{ithhoJ-diag

f n c .  a s s e s s i n g  $ 7 , 0 3 7 . 4 4  a s  f o l l o w s :

Tax t/ithheld
Total Penaltv
Interest
Anount Due

Tax Due against the House of Louis Feder,

$5  ,  153 .49
7 ,468 .75

475.20
$7  ,037  .44

2. 0n January 29r 1979 the Audit  Divis ion issued a Not ice of Def ic iency

for $3,503.49 along with a Statenent of Def ic iency, on which a penalty under

sect ion 685(g) of the Tax taw was imposed against.  pet i t ioner l {ax Mi l ler,  as a

person who wi l l fu l ly fai led to col lect,  t ruthful ly account for and pay over

personal income taxes withheld from the employees of the House of Louis Feder,

fnc. dur ing the year 1974.

3. 0n September 20,1974, pet i t ioner met with a representat ive from. the

Tax Compliance Bureau (formerly, the Warrant and Collection Section) and

acknowledged that personal income Laxes were withheld from the employees of the

House of I ,ouis Feder,  Inc. for the years 1972, 1973 and L974, but not total ly

renitted. Accordingly, an installment paynent agreement lras arranged where

pet i t iooer agreed to remit  weekly corporate payments of $300.00 unt i l  the

entire amount due was satisfied- Subsequently, twenty-eight. corporate checks

for $300.00 each, payable to Lhe "N.Y.S. Income Tax Bureau" were remit ted in

accordance with the aforenentioned agreement. The records of the Tax Compliance

Bureau indicate that 13 checks were appl ied to r f i thholding tax l iabi l i t ies for

the years L972 and 1973,11 checks were appl ied to a sales tax l iabi l i ty

outstanding for the year 1974, and 4 checks could not be traced as to where

they were applied to, although they were each stanped wiLh a deposit nunber by

the Department. of Taxation and Finance.

4. Pet i t ioner Max Mil ler objected to the fact that 11 checks, total l ing

$31300.00, were appl ied to a sales tax l iabi l i ty,  s ince these checks were not



- 3 -

payable, or intended to be payable for sales tax. In addit ion, pet i t ioner

pointed out that. he had entered into another installment agreement with the Tax

Compliance Bureau to sat isfy a sales tax l iabi l i ty owed by the House of Louis

Feder,  Inc. In support  thereof,  pet i t ioner submitted six corporate checks for

$250.00 each, payable to the "N.Y. State Sales Tax Bureau". However,  the

records of the Tax Compliance Bureau indicate that the aforenentioned six

checks, tot ,al l ing $1,500.00 were appl ied to withholding tax assessments for

var ious periods in 1972 and 1973, except for $134.00, the appl icat ion of which

is unknown.

5. Pet i t ioner submitted an addit ional 13 checks Lotal l ing $1,928.00, of

which $1,800.00 was appl ied t .o withholding tax assessments for the year 1974.

The balance of $128.00 was appl ied to a r .r i thholding tax assessment for 1973.

6. An analysis conducted by the Tax Compliance Bureau based on its

application of payments indicates that wiLhholding tax assessments for the year

1972 atd 1973 have been satisfied, and that withholding taxes due for the year

1974 o f  $5 ,153.49  have been reduced by  payments  o f  $2 ,550.00 ,  wh ich  le f t  a

balance due of $21603.49. However,  the analysis is conceded by the Tax Compliance

Bureau to be incomplete, and st,ated that;

"There are many addit ional assessments issued for sales and withholding
taxes. This schedule shows appl icat ion only checks subnit ted into
evidence. This schedule fai ls to show addit ional assessments issued
nor  add i t iona l  mon ies  pa id . "

In addit ion, payments without appl icat ion, in the sum of $1,200.00

(Finding of Fact t t3tr)  and $134.00 (Finding of Fact "4") were oot included or

appl ied to the contended balance due of $2,603,49 for the year 1974.

7. Pet i t ioner contended that i f  the $3,300.00 erroneously appl ied to

sales tax assessmenLs (Finding of Fact "3") were properly appl ied to the

corporate witbholding tax assessment for the year Ig74, as intended, no withholding
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tax would be due and no penalty under section 685(g) of the Tax Law could be

imposed.

CONCI.USIONS OF IALI

A. That the appl icat, ion of paynents in Lhe sum of $3,300.00 to sales tax

assessments, which were specif ical ly and expressly remit ted for the palpent of

income tax withholding assessments is arbitrary, capricious and contrary to

established procedural policy followed by the Departnent of Taxation and

Finance. Paynents clear ly and specif ical ly reni t ted for a part icular assessment

(or group of assessnents) cannot be diverted and appl ied to other outstanding

assessmeots until the specific assessments the payments were intended for were

sat is f ied  in  fu l l .

B. That pet i t ioner Max Mil ler has sustained the burden of proof as

required by sect ion 689(e) of the Tax Law in establ ishing that a suff ic ient sun

of payments were renit ted to equal and/or exceed the $5r153.49 in personal

- income taxes withheld from the employees of the House of Louis Feder, Inc.

during the year 1974.

C. That pet i t ioner Max Mil ler is not subject to a penalty within the

meaning and intent of  sect ion 685(g) of the Tax Law.
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of Max Mil ler

cance l led .

is granted and the Not ice of Def ic iencyD. That the pet i t ion

issued Jaauary 29, 1979 is

DATED: Albany, New York

DEC 0 4 1981
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