
STATE 0F NEIit YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ira Mi l ler,  Jerome H. and Katherine Mi l ler,
leon MiI Ier & Haro1d Sherman

AT'FIDAVIT OF I'IAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9  7 0

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is A. Kaplan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Morr is A. Kap1an
6 Red Deer  La .
Huntington, NY 1,7743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

is the
on sa id

representat ive

Sworn to before me this
6th day of November, 1981.

/ ' l  . . /  // / l  \  , / 1

L'.uwt O/{aq' L-



STATE OF NEW YORK

STATE TN( COMUISSION

fn the Matter of the Petition
o f

Ira Mi l ler,  Jerome H. and Katherine Mi l ler
Leon Mil ler & Harold Sherman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1970.

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Ira Mi1ler,  Jerome H. and Katherine, Mi l ler,  Leon Mil ler
& Haro1d Sherman the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid rdrapper addressed as fol lows:

Ira Mi1ler,  Jerome I{ .  and Katherine Mi l ler,
Leon Mil ler & Harold Sherman
70 Wensley Dr.
Great Neck, NY 11020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

t4-'f ,#-.,,/_

that the
forth on

sa id  addressee i the pet i t ioner
said wrapper is he }ast known a



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Ira Mi l ler,  Jerome H. and Katherine Ui1ler,
Leon lli l ler & Ilarold Sherman
70 Wensley Dr.
Great Neck, NY 11020

Dear  Mr .  Mi l le r :

Please take not ice of the Decision of the State Tax Conunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Lawr atry proceeding in court to revield an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Connnissioner and Counsel
Albany, New York 12227
Phone /t (518) 457'6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Morr is A. Kaplan
6 Red Deer  La .
Huntington, NY 11743
Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ira Mi l ler,  Jerome H. & Katherine MiI Ier,
leon Mil ler & Harold Sherman

AFTIDAVIT OF UAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 0 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Ira Mi l ler,  Jerome H. & Katherine, MiI Ier,  Leon UiI Ier &
Harold \herman the petitioner in the within proceeding, by enclosing a true
copy thdreof in a securely sealed postpaid h'rapper addressed as fol lows:

Ira Mi1ler,  Jerome H. & Katherine Mi l ler,
Leon Mil ler & Harold Sherman
L0 Thixton Dr.
Hewlett  Harbor,  NY 11557

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

addressee is the pet i t ioner
wrapper 1s last known address

that the said
forth on said



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ira Mi l1er,  Jerome H. & Katherine Mi l ler,
Leon Mil ler & Harold Sherman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
1 9 7 0

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is A. Kaplan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Morr is A. Kaplan
6 Red Deer Lane
Huntington, NY 11743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t

AFFIDAVIT OF MAITING

is the representative
on said wrapper is the

That deponent
of the pet i t ioner
Iast known address

Sr'rorn to before me Lhis
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Ira Mi l ler,  Jerome H. & Katherine Mi11er,
Leon Mil ler & Harold Sherman
10 Thixton Dr.
Hewlett  Harbor,  NY 11557

Dear Mr. Sherman;

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, atry proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Morr is A. Kaplan
6 Red Deer Lane
Huntington, NY 11743
Taxing Bureau' s Representative



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ira Mi l ler,  Jerome H. & Katherine Mi l ler,
Leon Mil ler & Harold Sherman

ASFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1 9 7 0 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Ira Mi l ler,  Jerome I l .  & Katherine, Mi l ler,  Leon Mil ler &
Harold Sherman the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Ira Mi l ler,  Jerome H. & Katherine Mi l ler,
Leon Miller & Harold Sherman
50 Merr ivale Rd.
University Gardens
Great Neck, NY 11020

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  SerVice within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the sa id  addressee the pet i t ioner
forth aid wrapper i the last known add

Sworn to before ne this
6th day of November, 1981.



STATE 0F NEIrt Y0RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ira Mi l1er,  Jerome H. & Katherine Ui l ler,
Leon Mil ler & Harold Shernan

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 0

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 19B1, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is A. Kaplan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid ! / rapper addressed as fol lows:

Morr is A. Kaplan
6 Red Deer La.
Huntington, NY 11743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Servi-ce within the State of Ner* York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ionFr.

the representative
said wrapper is the

Sworn to before me this
6th day of November, 1981.

0 " t4,2,,,L



STATE OF NEW YORK
STATE TAX COMMI5SION

ALBANY,  NEW YORK 12227

November 6, 1981

Ira Mi l ler,  Jerome H. & Katherine MiI Ier,
Leon Mil ler & Harold Sherman
50 Merr ivale Rd.
University Gardens
Great Neck, NY 11020

Dear  Mr .  &  Mrs .  Mi l le r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administralive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerni.ng the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'TMISSION

Petit ioner' s Representative
Morris A. Kaplan
6 Red Deer  La.
Huntington, NY 11743
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

Ira Mi l ler,  Jerome H. & Katherine Mi l ler,
leon Miller & Ilarold Shermaa

AFFIDAVIT OF MAILING

for Redeteruinat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1 9 7 0 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied nai l  upon lra Mi l ler,  Jerone H. & Katherine, Mi l ler,  leon Mil ler &
Haro1d Sherman the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Ira Mi l1er,  Jerome H. & Katherine Mi l ler,
leon Miller & Harold Sherman
84-14 118rh  Sr .
Kew Gardens, NY 11415

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

o f
o f

That deponent further says that
herein and that the address set forth
of the pet i t ioner.

Srr'orn to before me this
6th day of November, L981.

the said addressee i the pet i t ioner
id wrapper i the last known a



STATE OF NEI{I Y0RK
STATE TAX COMI'TISSION

In the Matter the Pet i t ion

Ira Mi1ler,  Jerome H. & Katherine Mi l1er,
Leon Mil ler & Harold Sherman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9  7 0

o f
o f

AI'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is A. Kaplan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Morr is A. Kaplan
6 Red Deer La.
Huntington, NY 11743

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALISANY,  NEW YORK 12227

November 6, 1981

Ira Mi l ler,  Jerome H. & Katherine i l i l ler,
leon Mil ler & Harold Sherman
84-L4 118rh  St .
Kew Gardens, NY 11415

Dear  Mr .  Mi l le r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, aod must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.. Taxation and Finance
Deputy Cornrrissioner and Counsel
A1bany, New York 12227
Phone // (518) 457-624a

Very truly yours,

STATE TAX COI"IMISSION

cc: Pet i t ioner 's Representat: ive
Morr is  A .  Kap lan
6 Red Deer La.
Huntington, NY IL743
Taxing Bureau' s Represen'Eative



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

of

IRA MILLER,
JEROI'IE H. and KATIIERINE MIllER,
IE0N UIttER and HAR0ID SHERUAN

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax Law for the Year
1 9 7 0 .

DECISION

PeLit ioners, I ra Mi l ler,  70 Wensley Drive, Universi ty Gardens, Great

Neck, New York 110201 Jerome H. and Katherine Mi1ler,  50 Merivale road,

un ivers i ty  Gardens ,  Great  Neck ,  New York  110201 Leon Mi l le r r  84-14  118th

Street,  Kew Gardens, Queens, New York 11415; and Harold Sherman, 10 Thixton

Drive, Hewlett  Harbor,  New York 11557, f i led pet i t ions for redeterminat ion of

a deficiency or for refund of personal income tax under Article 22 of. the Tax

law for the year 1970 (Fi le Nos. 14217,142't8,  L42lg af i  L4220).

A fornal hearing was held before Frank Romano, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 23 ,  1978 a t  L :35  P.M.  Pet i t ioners  appeared by  Mor r is  A .  Kap lan ,

Esq.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f

counse l ) .

ISSI]ES

I.  Whether the property in issue was partnership property or the property

of the individual pet i t ioners.



- 2 -

II. lrlhether purchase of replacement property by a partner on his own

behalf ,  using his share of the proceeds from an involuntary conversion const i tutes

a replacement by the partnership.

I I I .  Whether  the  ga in  rea l i zed  by  M.S.G.  Co.  must  be  inc luded in  the

income of the pet i t ioners, I ra Mi l ler,  Jerome and Katherine Mi l ler,  Leon

Mil ler and Harold Sherman.

FINDINGS OF FACT

1. Ira Mi l ler,  leon Mil ler,  Jerome Mil ler,  Harold Sherman, Louise

Goldsmith, Russel l  Goldsmith and l ionel Goldberg entered into an agreenent for

the formation of a partnership ent i t led "M.S.G. Co." for the purpose of owning

certain land used for a r iding school and stables and leasing i t  to a corporat ion.

2 .  The par tnersh ip ,  M.S.G.  Co. ,  f i l ed  Un i ted  Sta tes  Par tnersh ip  and New

York State Partnership income tax returns for the years 79661 1967r 1968, 1969

a n d  1 9 7 0 .

3. The properLy in quest ion was taken in condemnation on August 28, 1969.

4. 0n i ts 1970 United States Partnership and 1970 New York State Partnership

income tax returns, the partnership reported the receipt on January 23r 1970

of $347r600.00 from the condennat ion by State of New York (Department of

Educat ion) of certain land and bui ldings located in Nassau County, State of

New York. The returns stated "Each partner wi l l  nake his own elect ion concerning

replacement as provided by Internal Revenue Code Sect ion 1033." t

: !  According to the Part ial  Agreement between Ira Mi l ler,  Leon Mil ler,  Jerome
Mil ler,  I IaroId Sherman, Louise Goldsmith and Russel l  Goldsmith, " the State wi l l
pay to claimant and claimant wi l l  accept from the State the sum of $260r700.00
which sum is 75 percent of $347r600.00, the amount determined by the Trustees
of the State Universi ty of New York to be the total  value of the property so
appropr ia ted . . . " .  0n  January  2 ! r  1970,  the  Sta te  o f  New York  awarded the
aforementioned pet i t ioners the sum of $265r740.20 as part ial  payment for land
acquired at Departnent of Educat ion, State Universi ty Col lege at l , /estbury,
Proposa l  No.  7 ,  Map No.  6 .
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5 .  0n  December  15 ,  1965,  I ra  Mi l le r ,  € t .  a l . ,  a  par tnersh ip ,  conveyed

certain property located in the town of Oyster Bay, Nassau County to Ira I.

Mi l ler,  Jerome H. Mi l ler,  Leon Mil ler and Harold M. Sherman, as joint  tenants

with rights of survivorship and not as tenants in common, by a deed recorded on

December 20, 1965 in the Nassau County Clerkrs Off ice in Liber 7459 of Deeds at

page 551. Said deed was executed for the partnership by l ra Mi l ler.  0n

December  23 ,  1965,  I ra  Mi l le r ,  e t .  a l . ,  a  par tnersh ip ,  conveyed the  same

property to the same grantees, as joint tenants with rights of survivorship and

not as tenants in common by a deed recorded December 28, 1965 in the Nassau

County  C lerk 's  0 f f i ce  a t  L iber  746L o f  Deeds a tpage 666.  Sa id  deed was

executed for the partnership by Leon Mil ler.

6 .  0n  May 18 ,  7967,  I ra  I .  M i l le r ,  leon  Mi l le r ,  Jerome H.  Mi l le r  and

Harold M. Sherman, a$ joint  tenants with r ights of survivorship, conveyed the

same property to Ira Mi l ler,  leon Mil ler,  Jerome Mil ler,  Harold Sherman, Louise

Goldsmith and Russel l -  Goldsmith, co-partners dlbla M.S.G. Co. by a deed recorded

on May 23, L967 in the Nassau County Clerk's 0ff ice at Liber 7677 of Deeds at

page 22 .  On May 19 ,  1967,  I ra  I .  M i l le r ,  Jerome H.  Mi l le r ,  Leon Mi11er ,

Harol , i l  M. Sherman, Louise Gsldsmith and Russel l  Goldsmith, co-partners d/b/a

M.S.G.  Co.  conveyed the  same premises  to  l ra  Mi l1er ,  Jerome H.  Mi l le r ,  Leon

Mil ler and Harold M. Sherman, as joint  tenants with the r ight of  survivorship,

recorded in the Nassau County Clerk's Off ice on May 25, 1967 in Liber 7672 of

Deeds at page 41. The aforementioned property was designated as Sect ion 17

Block A, Lot tt2597 and right of way over parts of lots {l2537 , 2949, 2963 and

2948 on the Land Map of Nassau County.

7 .  0n May 18, 1966, Theresa Santoro entered into a contract to sel l  to

Russel l  L.  Goldsrni th certain real property located in the Town of Oyster Bay,
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Nassau County for $851000.00 designated as Sect ion 17 Block A, Lot 112948 and

right of  way over part  of  lot  112949. This contract of  sale was assigned to Ira

Mil ler,  Leon Mil ler,  Jerome Mil ler and Harold Sherman. 0n June 29, 1966, Ira

Mil ler,  Leon Mil ler,  Jerome Mil ler and Harold Sherman conveyed the same property

to Ira Mi l ler,  leon Mil ler,  Jetome t{ i l ler,  Harold Sherman, Louise Goldsmith and

RusseI I  Go ldsmi th ,  co-par tners  d /b /a  M.S.G.  Co.  by  a  deed recorded in  the

Nassau County Clerk's 0ff ice on July 1,,  1966 In Liber 7537 of Deeds at page

191. The property is designated as Sect ion 17 Lot 2948 and r ight of  way over

part of LoL i//l2949 on the Land Map of Nassau County.

8. The award of the $347 1600.00 mentioned in Finding of Fact "4'r ,  supra,

referred to the real property descr ibed in Finding of Fact "7",  supra.

9. 0n Apri l  12, 1974, the Audit  Divis ion issued a Statement of Audit

Changes against I ra Mi l ler for the year 1970 imposing addit ional personal

income tax  in  the  amount  o f  $1 ,913.71 ,  p lus  in te res t  o f  $343.70 ,  fo r  a  to ta l  o f

$21257.47 .  Accord ing ly ,  on  Apr i l  12 ,  7974,  the  Aud i t  D iv is ion  issued a  Not ice

o f  Def ic iency  fo r  1970 aga ins t  pe t i t ioner ,  I ra  Mi l le r ,  in  the  amount  o f  $2 ,257.47 .

The not ice of audit  changes stated, in part :

"When partnership property is involuntarily converted, only the
partnership, by complying with the rules of replacement, roy elect
to postpone tax on the gain real ized by the conversion. Purchase
of replacement property by a partner in his own behalf ,  using his
share of the proceeds fron the involuntary conversion does not
constitute a replacement by the partnership. Therefore, your share
of the gain real ized by M.S.G. Company must be included in income.
Your share reported by the partnership is $22,200.00."

Ira Mi l ler t imely f i led a pet i t ion for redeterminat ion of said def ic iency.

10. 0n Apri l  12, 1974, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners, Jerome H. Mi l ler and Katherine Mi l ler,  his wife,

imposing addit ional income tax in the amount of $21009.98, plus interest of
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$360.99 ,  fo r  a  to ta l  o f  $237A.97.  The increase was fo r  reasons  s in i la r  to

those in No. 9, above. Accordingry, on Apri l  12, 1974, the Audit  Divis ion

issued a Not ice of Def ic iency for 1970 to Jerome H. Mi l ler and Katherine

Mil ler,  his wife,  in the amount of $2 1370.97. The aforementioned pet i t ioaers

t imely f i led a pet i t ion for redeterminat ion of said def ic iency.

11. On Apri l  12, 7974, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioner,  Leon Mil ler,  imposing addit ional income tax for

1970 in  the  amount  o f  $1 ,866.78 ,  p lus  in te res t  o f  $335.27 ,  fox  a  to ta l  o f

$21202.05 .  Accord ing ly ,  on  Apr i l  12 ,  1974,  the  Aud i t  D iv is ion  issued a  Not ice

of Def ic iency for 1970 against pet i t ioner,  Leon Mil ler,  in the amount of

$2 '202.05 .  The increase was fo r  reasons  s imi la r  to  those in  No.  9 ,  above.

Leon Mil ler t imely f i led a pet i t ion for redeterminat ion of said def ic iency.

72. 0n Apri l  L2, 1974, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t . ioner,  Harold Sherman, imposing addit ional tax for the

year  1970 in  the  amount  o f  $1  1238.97 ,  p lus  in te res t  o f  $222.52 ,  fo r  a  to ta l  o f

$1 ,461.49 .  Accord ing ly  on  Apr i l  12 ,  1974,  the  Aud i t  D iv is ion  issued a  Not ice

of Def ic iency for 1970 against pet i t ioner,  Harold Sherman, in the amount of

$11461.49 .  The increase was fo r  reasons  s imi la r  to  those in  No.  9 ,  above.

Harold Sherman t imely f i led a pet. i t ion for redeterminat ion of said def ic iency.

13 .  0n  Ju ly  27 ,  1971,  I ra  Mi l le r ,  Jerome H.  Mi l1er ,  leon  Mi l le r  and

Harold Sherman, tenants in common, each invested on his own behalf in a garden

apartment si te at Locust Avenue, Is l ip,  New York.

CONCTUSIONS OF tAW

A. That the property

owned by the petitioners as

in issue condemned bv the State of New York was

par tners .
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B. That sect ion 703(b) of the Internal Revenue Code provides in sub-

stance, that "Any election affecting the computation of taxable income derived

f rom a  par tnersh ip  sha l l  be  made by  the  par tnersh ip . . . " .

C. That since the partnership property was involuntarily exchanged, only

the partnership could elect to postpone the tax on the gain real ized.

D. That the purchase of replacement property by one or more of the

partners on his own behalf ,  using his share of the proceeds from the involun-

tary exchange, does not constitute replacement by the partnership.

E. That the share of the gain received by Ira Mi l ler,  leon Mil ler,

Jerome H. Mi l ler and Harold Sherman from M.S.G. Co. in 1970 is includible in

taxable income of the aforementioned partners.

F. That the pet i t ions of I ra Mi l ler,  Jerome H. and Katherine Mi1ler,

Leon Mil ler and Harold Sherman are hereby denied and the noLices of def ic iency

issued Apr i l  12 ,  1974,  a re  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

NO\| 0 6 $Bl


