
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Merr i t t  Truck Service and Concetta M. Merr i t t

& J.  E. Wtr i te,  Individual ly & as Co-Partners

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 16, 16A, 22 & 23 of the Tax Law

for  the  Years  1959-1967.

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

9th day of January, 1981.

AT'FIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes aad says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Merr i t t  Truck Service and Concetta M. Merr i t t ,  & J.  E. White,

Individual ly & as Co-Partners, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Merr i t t  Truck Service and Concetta M. Merr i t t
& J.  E. White, fndividual ly & as Co-Partners
6 5 2  M a i n  S t .
Batavia, NY

properly addressed wrapper in a

exclusive care and custody of the

of Neqr York.

addressee is the pet i t ioner herein

is the last known address of the



STATE Otr' NET./ YORK
STATE TN( COUMISSION

In the Matter of the petition

o f

Merritt Truck Service and Concetta M. Merritt

& J.  E. White, fndividual ly & as Co-partners

for Redeterminat. ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal fncome & UBT

under Art ic le 16, 76A, 22 & 23 of the Tax taw

for  the  Yeqrs  1959-1967.  _

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon Arthur A. Russ the representative of the petitioner ia the within

proceeding'  by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Arthur A. Russ
Albrecht, Maguire, Heffern & Gregg
2L10 Main Place Tower
Buffalo, NY L4202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of tbe

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of

Sworn to before me this

9th day of January, 1981.

t i t ioner.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Merr i t t  Truck Service and Concetta M. Merr i t t
& J.  E. White, fndividual ly & as Co-Partners
652 Main  St .
Batavia, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant  to  sec t ion(s )  SZS,  386,  690 & 722 o f  the  Tax  law,  any  proceed ing  in
court  to review an adverse decision by the State Tax Commission can only be
inst i tuted under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
comnenced in the Supreme Court of the State of New York, Albany County, within
90 days & 4 months from the date of this not ice.

Inquir ies concerni .ng the computat ion of tax due or refund al lowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Arthur A. Russ
Albrecht,  Maguire, Heffern & Gregg
2110 Main  P1ace Tower
Buffalo, NY 14202
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MERRITT TRUCK SERVICE
and

CONCETTA M. UERRITT and J. E. lllIITE
Individual ly and as Co-Partners

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business
Tax under Art ic les 164 and 23 of the Tax
Law for the Years 1959 through 1967.

In the Matter of the Pet i t ion

o f

CONCETTA I'I. }TERRITT DECISION

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic les 16 and 22 of the Tax Law for
the Years 1959 through 1964, 1966 and
7967 .

In  the Mat ter  of  the Pet i t ion

o f

J. E. WIIITE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic les 16 and 22 of the Tax Law for
the Years 1959 through 1967.

Pet i t ioners, Merr i t t  Truck Service, Concetta M. Merr i t t  and J. E. [ , /hi te,

652 East Main Street,  Batavia, New York, f i led pet i t ions for redeterminat ion

of a deficiency or for refund of personal income and unincorporated business

taxes under Art ic les 16, 16A, 22 and 23 of the Tax Law for the years 1959

through 1967 (F i le  No.  01557) .
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A smal l  c laims hearing was held before CarI  P. l , / r ight,  Hearing Off icer,

at the off ices of the State Tax Comnission, Genesee Bui lding, 1 West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  Apr i l  21 ,  1980 a t  10 :45  A.M.  Pet i t ioner  J .  E .

IChite appeared with Arthur A. Russ, Esq. The Audit Division appeared by Ral-ph

J .  Vecch io ,  Esq.  (Pat r i c ia  l .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISST]ES

I.  Whether pet i t ioner Merr i t t  Truck Service f i led or was required to

f i le New York State unincorporated business tax returns for 1959 through 1.967.

I I .  Whether pet i t ioner Concetta M. Merr i t t  f i led or was required to f i le

New York State personal income tax returns for 1959 through 1964, 1966 and

L967 .

I I I .  l r thether pet i t ioner J.  E. White f i led or was required to f i le New York

State personal income tax returns for 1959 through 1967.

T,INDINGS OF FACT

1. On October 10, 1968 the Income Tax Bureau issued a Not ice of Addit ional

Assessment for 1959 against l {err i t t  Truck Service imposing unincorporated

bus iness  tax  o f  $177.80 ,  p lus  in te res t  o f  $85.50 ,  fo r  a  to ta l  o f  $263.38 .  On

November 8, 1968 the Income Tax Bureau issued a Notice of Deficiency and a

Notice and Demand for Paynent of Tax Due Under Jeopardy Assessment for 1960

through 1967 against Merritt Truck Service lmposing unincorporated business

t a x  o f  $ 1 1 6 2 5 . 6 0 ,  p l u s  i n t e r e s t  o f  $ 3 4 2 . 4 9 ,  f o r  a  t o t a l  o f  $ 1 , 9 6 8 . 0 9 .  T h e

Bureau estitrated the income of Merritt Truck Service on each of the notices

because the Bureau contended the business had failed to file partnership tax

returns for the years at issue. The Bureau based i ts est inate on a New York

State Unincorporated Business Tax return (Form IT-202) for 1965 filed by

pet i t ioner Concetta M. Merr i t t  wi th her 1965 personal income tax return. The

Bureau further contended that Merritt Truck Service was a partnership between



- 3 -

Concetta M. Merr i t t  and J. E. Idhi te and therefore, the Bureau doubled the

income reported on the 1965 unincorporated business tax return f i led by pet i t ioner

Concetta M. Merr i t t  in determining i ts est imates for Lhe years at issue.

2. 0n October 10, 1968 the Income Tax Bureau issued a Not ice of Addit ional

Assessment for 1959 against each of pet i t ioners (Concetta M. Merr i t t  and J. E.

Whi te )  ind iv idua l l y  impos ing  normal  tax  o f  $158.00 ,  p lus  in te res t  o f  $75.94 ,

for a total  of  $233.94. On November 8, 1968, tbe Income Tax Bureau issued a

Notice of Deficiency and a Notice and Demand for Palment of Tax Due Under

Jeopardy Assessment against each of the pet i t ioners, Concetta M. Merr i t t  and

J. B. l lh i te.  Against pet i t ioner Concetta M. Merr i t t ,  the Bureau imposed

persona l  income tax  o f  $1 ,106.00 ,  p lus  in te res t  o f  $247.18 ,  fo r  a  to ta l  o f

$1 ,353.18 ,  fo r  1960 th rough 1954,  1966 and 1967.  For  the  pe t i t ioner  J .  E .

l , ih i te,  the Bureau imposed personal income tax of $11264.00, plus interest of

$266.24 ,  fo r  a  to ta l  due o f  $1 ,530.24 ,  fo r  1960 th rough L967.  On each o f  the

not ices the Bureau est imated the income of the pet i t ioners Concetta M. Merr i t t

and J. E. lrihite based on the 1965 New York State income tax return filed by

pet i t ioner Concetta M. Merr i t t  because the Bureau contended that Lhe pet i t ioners

Concetta M. Merritt and J. E. White had failed to file tax returns for the

years  a t  i ssue.

3. Pet i t ioner Merr i t t  Truck Service was a trucking brokerage business

which was started in 1958 by Larry H. Merr i t t ,  husband of pet i t ioner Concetta M.

Merr i t t .  The business's unincorporated business tax returns (Form IT'2O2) for

1959 through 1963 were f i led under the name of larry H. Merr i t t .  At the t ime

of Larry H. Merr i t t ts death, the business had no substant ial  assets and the

business bank account contained $30.00.

Pet i t ioner J.  E. White, an old fr iend of Larry H. Merr i t t ,  came to

Batavia, New York upon the death of Larry H. Merr i t  in 1963. Prior to that
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t ime, pet i t ioner J.  E. White was a resident of Avon Lake, Ohio and had no

connect ion with New York State or the Merr i t t  Truck Service. Because of the

desperate f inancial  status of pet i t ioner Concetta M. Merr i t t  and the business,

pet i t ioner J.  E. White agreed to move to Batavia, New York, and attempt to

pul l  the business out of i ts f inancial  problems. Pet i t ioners J.  E. White and

Concetta M. Merr i t t  ran the business after the death of larry H. Merr i t t  unt i l

i ts dissolut ion in bankruptcy in 1968. During this period, the business did

not make a prof i t ,  and had a constant ser ious cash f low problem. The cash

flow difficulty resulted from the fact that it took a considerable amount of

money to operate the business as funds had to be advanced to the truck dr ivers,

and there were always problems with col lect ion of accounLs receivable. Pet i t ioner

J. E. I r lh i te put $30,000.00 into the Merr i t t  Truck Service as loans which

cont inual ly operated at a substant ial  loss. The Merr i t t  Truck Service was

vir tual ly out of  business at the end of 1965 unt i l  the bankruptcies of the

bus iness ,  Concet ta  M.  Mer r i t t  and  J .  E .  Whi te  in  1968.

4. Larry H. Merr i t t  f i led personal income and unincorporated business

tax returns for the years 1959 through 1963. Pet i t ioner Concetta M. Merr i t t

submitted copies of the returns which showed the returns had been filed under

the name of Larry H. Merr i t t  for the years 1959 through 1963 and under the

name of Concetta M. Merr i t t  of  1965. The amounts shown due on the returns are

as  fo l lows:

Persona l
Income TaxTax Year

1959
1960
T96L
L962
1963
7964
L965 f i led  by
For 1966 and

pet i t ioner
L967 no returns

$  86 .12
None

686 .51
7s .85
14 .75

No copies of
50 .20

fi led because of

Unincorporated
Business Tax

i  62 . r r
None

366.06
None
None

returns found
None

no taxable income.
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Petitioner Concetta M. Merritt subrnitted the following cancelled

checks paid to New York tax accounts.

Tax Year Number Of Checks Total Anount

1959
1960
1961
7962
1963
1964
1965
L966
1967

4
1
2
t
4
4
2

$  110 .60
.70

1  , 002  . 57
.40

62 .40
101 .00  *
1  16 .  60
-0 -
-0-

0
-0 -

* 0f  the $101.00, $50.00 represented payments to an est imated tax account.

Pet i t ioner Concetta M. Merr i t t  t imely f i led a New York State income

tax return for 1965 showing four exemptions, a statutory credit  of  $25.00 for

head of household or surviving spouse with dependent child and indicated

$50.50 was paid with the return. The $61400.00 reported on the New York State

unincorporated business tax return for 1965 f i led by pet i t ioner Concetta M.

Merr i t t ,  was her drawing from the business, which was in real i ty,  a port ion of

loans made to the Merr i t t  Truck Service by pet i t ioner J.  E. White. The business

had, in fact,  a loss in L965. Pet i t ioner Concetta M. Merr i t t  had no other

potent ial  source of taxable income other than the business.

5. During the period that pet i t ioner J.  E. White was connected with

Merr i t t  Truck Service he never drew a salary nor did he draw from a drawing

account.  During the period of associat ion with the business, the pet i t ioner

J. E. White l ived off  his personal savings. Pet i t ioner J.  E. lJhi te 's only

income during the period in question was in L967, when he earned approximately

$31200.00  f rom Batav ia  Tra i le rs ,  Inc .  o f  Batav ia ,  New York .  Pet i t ioner  J .  E .

t{hit.e testified that he did not file a return for 7967 I however, he contended

that money had been withheld from his pay from Batavia Trai lers,  Inc. and that

he believes he would be entitled to a refund if a return were filed for that
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year.  Pet i t ioner J.  E. hihi te further contended that the Merr i t t  Truck Service

business loss must certainly have been greater than his Batavia Trai lers,  Inc.

income.

6. The Audit  Divis ionts records disclosed that no standard audit  techniques

or procedures, such as net worth, appl icat ion of funds, or bank deposit  nethod

were ut i l ized in determining the tax l iabi l i ty of  each of the pet i t ioners.

The Audit  Divis ioo's posit ion l ras based solely on pet i t ioner Concetta M.

Merr i t t 's f i led tax return for 1965. The Audit  Divis ion records introduced at

the hearing did not reveal whether a file search had been conducted under the

name of Larry H. Merr i t t  for the personal income and unincorporated business

taxes for the years 1959 through 1963 and the Audit Division did not raise the

issue of his f i l ing of returns in accordance with 689(d)(1) of the Tax Law.

CONCTUSIONS OF IAW

A. That the petitioners have sustained the burden of proof required by

sect ion 689(e) of the Tax Law, in establ ishing by a fair  preponderance of al l

the available evidence, that unincorporated business tax returns were filed

for the years 1959 through 1963 and that from 1964 through 1967 that there was

no unincorporated business tax due for l{erritt Truck Service.

B. That the pet i t ioner Concetta M. Merr i t t  has sustained the burden of

proof required by sect ion 689(e) of the Tax Law, in establ ishing by a fair

preponderance of al l  the avai lable evidence, that she f i led personal income

Lax returns for 1959 through 1963 under the name of her late husband Larry H.

Merr i t t  and that for 1966 and 1967 her income did not exceed her exemptions.

However,  for 1964 the pet i t ioner did not sustain the burden of proof required

by section 689(e) of the Tax Law to show her income did not exceed her exemptions.

C. That the pet i t ioner J.  E. hlhi te has sustained the burden of proof

required by sect. ion 689(e) of the Tax Law, in establ ishing by a fair  preponderance
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of al l  the avai lable evidence, that he was not required to f i l -e tax returns

for 1959 through 1962 based on the grounds he was not a resident nor did he

have New York source income during those years at issue. That for 1963 through

L966, his income did not exceed his exemptionl  therefore, no returns are

required to be filed. However, for 1967 the petitioner did not sustain the

burden of proof required by sect ion 689(e) of the Tax law to show the exact

amount of his loss from Merritt Truck Service nor the amount of withholding

withheld on his behalf  by Batavia Trai lers,  Inc.

D. (1) That the Audit  Divis ion is hereby directed to cancel the not ices

of addit ional assessment for 1959 against Merr i t t  Truck Service, Concetta M.

Mer r i t t  and  J .  E .  Whi te  i ssued on  0c tober  10 ,  1968.

(2) That the Audit Division is hereby directed to cancel the Notice

of Deficiency and Notice of Demand for Payment of Tax Due Under Jeopardy

Assessment for 7960 through 7967 against Merr i t t  Truck Service issued on

November 8, 1968.

(3) That the Audit  Divis ion is hereby directed to modify the Not ice

of Deficiency and Notice and Demand for Paynent. of Tax Due Under Jeopardy

Assessment issued on November 8, 1968 against Concetta M. Merr i t t ,  so as to

cancel al l  tax years at issue other than L964. However,  the tax is to be

recomputed for 7964 in allowing the petitioner four exemptions, a statutory

cred i t  o f  $25.00  and $50.00  in  es t imated  tax  payments .

(4) That the Audit Division ls hereby directed to modify the Notice

of Deficiency and Notice and Demand for Payment of Tax Due Under Jeopardy

Assessment issued on November 8, 1968 against J.  E. t {hi te,  so as to cancel al l

tax years at issue other than 1967. For 7967, the New York income shal l  be

reduced from $61400.00 to $3,200.00, the amount of income earned from Batavia

Trai lers,  Inc. and the tax recomputed accordingly.



- 8 -

E. That the pet i t ions of Merr i t t  Truck Service, Concetta M. Merr i t t .  and

J. E. White are granted to the extent indicated in Conclusion of Law "D";

except as so granted, the pet i t ions are in al l  other respects denied.

DATED; Albany, New York

JAN O 9 1981

STATE TAX COM}IISSION

COI'IMISSIOI\TER

COMMISSIONER


