
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Louis & Josephine Merola

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1972.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon louis & Josephine Merola, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Louis & Josephine Merola
42 Ridge Dr .
Pla inv iew,  NY 11803

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

.Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

.and that  the address set  for th on said wrapper

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of_Lhe-
./- -\

.- '  /pe t i t i one r .

Sworn to before me th is

9th day of  January,  1981.
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STATE OF NEI,I/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Louis & Josephine Merola

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art . ic le 22 of the Tax Law

for the Year 1972.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

9th day of January, 1981, he served the within

mai l  upon Lawrence Krug the representat ive of

proceeding, by enclosing a true copy thereof

wrapper  addressed as  fo l lows:

Mr. Lar+rence Krug
One Winston Court
D ix  H i1 l s ,  NY  L I746

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

-- -)

and says that he is an employee

18 years of age, and that on the

not ice  o f  Dec is ion  by  cer t i f ied

the petitioner in the within

in a securely sealed postpaid

9 th  day  o f  January ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Louis & Josephine Merola
42 Ridge Dr.
Pla inv iew,  NY 11803

D e a r  M r .  &  M r s .  M e r o l a :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, at ry  proceeding in  cour t  to  rev iew
an adverse decision by the State Tax Conrmission can only be instituted under
Art ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
lawrence Krug
One Winston Court
Dix Hi l ls,  NY 11746
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IOUIS AND JOSEPHINE I"IEROLA

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
7 9 7 2 .

DECISION

Pet i t ioners,  Louis and Josephine Merola,  42 Ridge Dr ive,  Pla inv iew,  New

York 11803,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for  refund

of  personal  income taxes under Ar t ic le  22 of  the Tax Law for  the year  1972.

( F i l e  N o .  1 4 3 0 3 ) .

A formal hearing was held before Nei l  Fabricant,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 15 ,  1978 a t  10 :45  A.M.  Pet i t ioners  appeared by  Lawrence Krug,

CPA.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  ( I rw in  Levy ,  Esq. ,  o f

c o u n s e l ) .

ISST]E

Whether a loss from certain monies advanced by

const i tuted an ordinary loss or a short- term capital

pet i t ioners to a corporat ion

l o s s  .

FINDINGS OF FACT

1. Pet i t ioners f i led a joint  New York State income tax resident return

fo r  1972 on  wh ich  they  c la imed a  misce l laneous deduct ion  o f  $20,031.41  as  a

b u s i n e s s  I o s s .

2.  0n January 26,  1976,  the Audi t  Div is ion issued a Statement  of  Audi t

Changes and Not ice of  Def ic iency against  the pet i t ioners for  the year  L972

recomput ing thei r  income tax l iab i l i ty  and imposing addi t ional  tax in  the

a m o u n t  o f  $ 1 , 1 2 1 . 3 5 ,  w i t h  i n t e r e s t  o f  9 2 3 4 . 0 9 ,  f o r  a  t o t a l  o f  9 1 , 3 5 5 . 4 4 .  T h e



-2 -

pet i t ioners t imely f i led a pet i t ion with respect to the aforesaid def ic iency.

3. The Statement of Audit  Changes stated, in part ,  that:

"A loss incurred as a result  of  a loan made to a corporat ion
which went bankrupt constitutes a non-business bad debt deduction
which is treated l ike a short- term capital  loss. The loss is therefore
I im i ted  to  $1 ,000.00  per  year .

Bus iness  loss  o f  $20,031.41  is  d isa l lowed as  an  i te rn ized deduct ion
as Sect ion 1244 loss is not properly a miscel laneous deduct ion. I t
should be reported as a Schedule A deduct ion.

Your 1972 New York State income tax l iabi l i ty has been recomputed as
fo l lows:

Total  income as reported
Sect ion 1244 loss al lowed
C a p i r a l  l o s s  ( $ 1 9 , 0 3 1 . 4 1 )  l i m i t e d  r o
Total  income as adjusted
Total  i temized deduct ions as reported
Business loss disal lowed
Total  i temized deduct ions as adjusted
Life insurance premiums
Balance
less New York State income tax
New York itemized deductions as
Balance
Exemptions
New York taxable income

Tax from tax rate schedule
Tax surcharge Q .O25%
New York State personal income
New York State personal income

previously stated

modi f icat ion
adjusted

tax due
tax

$27  ,689 .97
20 ,031  . 41

$  7 ,658 .56
100 .00

$  7 ,758 .56
7 ,47 t . 95

$28 ,  195 .65
1  , 000 .00
1  ,000  .  00

$26 ,  L95  .65

6 ,286 .61
$  19  ,909  .  04

2 ,600 ,  oo
$17 .309 .04

$  1 ,094 .00
27  . 35

$  1 , 1 2 1 . 3 5

. 0 0

NEW YoRK STATE PERSONAI rNCOlm TAX DUE $1,121.35
Int.  234.09

Total Due $TFBIZ4"

4. Jole Restaurant Corp. was incorporated under the laws of the State of

New York on February 16, 1970. Loui-s Merola was president and his wife Josephine,

Secretary-Treasurer.  The corporat ion operated a f ish and chips franchise

restaurant at 3068 Hempstead Turnpike, Levi t town, New York. Louis Merola, at

that t ime and up to and including L972, was employed ful I  t ime as a switchman

for the New York Telephone Co. Josephine Merola was a teacher.  Both worked

frbehind the counter" of the restaurant.



- 3 -

5. Pet i t ioners'  representat ive contended that pet i t ioners made an ini t ia l

investment of $101450.00 in the business in 1968 and advanced addit ional monies

over the fol lowing years. The total  investment,  he claimed, was $201031.41.

At the t ime the corporat ion was organized, $11000.00 of the investment rdas

attributed to capital stock and the balance of the investment to loans.

6. 0n the U.S. Corporat ion Income Tax Return of JoIe Restaurant Corp.

for f iscal  year ending January 31, L971, there is an i tem, t 'Loans from stock-

holders'  $15r684.59r ' .  The balance sheet of the return reported stockholderst

equity of $11000.00 in common stock, both at the beginning and end of the

taxable year.

7. On March 15, '1913, 
Jole Restaurant Corp. was dissolved. The corporat ion

f i led a f inal  U.S. Corporat ion Income Tax Return for f iscal  year ending January 31,

1973, Stockholders'  equity was reported at $11000.00 in comnon stock at the

beginning of the taxable year and $16,584.59 in corrunon stock at the end of the

taxable year.

8. The Audit  Divis ion conceded that pet i t ioners had establ ished an

ordinary loss of $1,000.00 on "7244 stock'r  (Sect ion 1244 Internal Revenue

Code) but.  c laimed that the balance of the loss neither qual i f ied as sect ion

1244 stock or as a business bad debt.

CONCLUSIONS OF IAIII

A .  That  on ly  $11000.00  o f  pe t i t ioners r  loss  qua l i f ied  as  a  loss  on  smal l

business stock under section 7244 of the Internal Revenue Code and is to be

treated as an ordinary loss. The balance of the loan is to be treated as a

bad debt .

B. That under sect ion 166 of the fnternal Revenue Code, busi-ness bad

debts may be deducted as ordinary losses, whi le non-business bad debts are

deduct ible as short- term capital  losses.
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C. That loans by an off icer or employee to a corporat ion are usual ly not

related to his business, s ince the business of the corporat ion is not the

busi.ness of i ts employees or off icers. The loans, i f  uncol lect ible,  are

non-business bad debts.

D. That.  a stockholder who lends money to his corporat ion is not in

business when his only return is that of an investor, even though his return

on the loan is substant ial ly due to his services. A loss would be a non-business

bad debt .  (Whipp le  v .  Commiss ioner ,  373 U.S.  193) .

E. That the pet i t ion of Louis and Josephine Merola is hereby denied.

DATED; Albany, New York

JAN O 9 I9BI
COMMISSION

COMMISSIONER


