
STATE OF NEW YORK

STATE TAX CO}'UISSION

In the llatter of the Petition
o f

I larold A. & Edith F. Mercer

AIT,IDAVIT OT HAITINC

for Redetermination of
of a Determination or a
Tax under Article 22 of
1970 & 1973

a Deficiency or a Revision
Refund of Personal Iocome
the Tax f,aw for the Years

Stat,e of l'lew York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over L8 years of age, and that on
the 15th day of Hay, 1.981, he served the within notice of Decision by certified
mail upon Harold A. & Edith F. Mercer, the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
ldrapper addressed as fol lows:

Harold A. & Edith tr'. Mercer
5065 Forest Rd.
Lewiston, NY L4092

and by depositing same enclosed in a poetpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and cuilody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner"

$vorn to before me this
15 th  day  o f  May,  1981.

.)



STATE OT NEI.I YORK
STATE TAX COMMISSION

n the Matter of the
o f

Harold A. & Edith

Pet i t ion

F.  Mercer

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Years

ATFIDAVIT OF MAItrING

for Redeternination of a
of a Determination or a
Tax under Article 22 of
1970 & 1973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an eurployee
of the Department of Taxation and Finance, over 18 years of age, and that on
fhe 15th day of May, 1981, he served the within notice of Decision by certified
mail upon Janes M. I./adsr.rorth the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
r l t rapper addressed as fol lows:

Mr. James M. I+Iadsworth
Hodgson, Russ, Andrews, Woods & Goodyear
1 8 0 0 O n e U & T P l a z a
Buffalo, NY L4203

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee ie the representative
of the petitioner herein and that the address set forth on said $rrapper is the
last known address of the representative of the petitioner. 

"

I

Sworn to before ne this
15th day of i lay, 1981.

,/'
/ ,/'

l/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 15,  1981

Harold A. & Edith I.  Mercer
5066 Forest Rd.
f,ewiston, l{Y 14092

Dear Mr. & i lrs. Mercer:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice f,aws and Rules, and must be comnenced in the
Suprene Court of the State of New York, Albaay County, within 4 months from the
date of this notice.

Inguiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and tr'inance
Deputy Commissiooer and Counsel
Albany, New Yorh 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COHMISSION

cc! Petit ioner's Representative
James M. Wadsworth
Hodgson, Russ, Andrews, hloods & Goodyear
1800 One 14 & t Plaza
Buffalo, NY 74203
Taxiog Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Uatter of the Petit ion

o f

HAROLD A. MERCER and EDITH F. ffiRCER

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1970 and 1973.

DECISION

Peti t ioners, I larold A. l lercer and Edith F. l ' lercer,  5066 Forest Road,

Lewiston, New York 14092, filed a petition for redetermination of a deficiency

or for refund of personal income tax under Article 22 of the Tax Law for the

years 1970 and 1973 (Fi le Nos .  LL748 and 14911).

A formal hearing was held before Alan R. Golkin,  Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, 65 Court  Street,

Buffalo,  New York, on October 25, 7977 at 9:15 A.M. Pet i t ioners appeared by

James l,Iadsworth, Esq. The Audit Division appeared by Peter Crotty, Esq.

(Franc is  Cosgrove,  Esq. ,  o f  counse l ) .

ISSI]E

hlhether petitioners

New York State income tax

were domici l iar ies of New York State and l iable for

as resident individuals.

FINDINGS OF FACT

1. 0n June 14, 7973, the Income Tax Bureau received a 1970 New York

State Income Tax Nonresident Return for 1970, signed by pet i t ioners, Harold A.

l{ercer and Edith F. Mercer, and dated June 10, L973. The return stated that

petitioners vrere residents of New York State from January 1, 1970 to January 31,

L970.  The re tu rn  a l loca ted  Mr .  l le rcer rs  sa la ry  income o f  $361543.00 ,  p lus

d i v i d e n d s  o f  $ 6 3 5 . 0 0  a n d  i n t e r e s t  o f  $ 1 , 1 1 6 . 0 0 ,  l e s s  a  l o s s  o f  $ 6 0 . 0 0 ,  f o r  a
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totar of $381234.00, by nult ip ly ing said total  by a factor of 231260, which

represented the nunber of days l1r. l{ercer claimed to have worked in New York

State in 1970 (23) over the nunber of days which he worked during that year

(260).  The reported New York State amount was $3,382.00.

Pet i t ioners'  t imely f i led the fol lowing returns for 1973l.

A New York State Income Tax Nonresident Return covering the

period January 1 through l{arch 11, 1973, which al located $91079.27

of Mr. Mercerfs salary income by muttiplying it by a factor of

172/232 which represented the number of days Mr. Mercer claimed to

have worked in New York State in 1973 (ttZ) over the number of days

he worked during that year (232). This resulted in the figure

$6,731.18 ,  to  wh ich  was added $205.62  tn  d iv idend income and $621.02

in interest income less prorated moving expense of $21220.93. The

New York State amoutt  reported on the nonresident return was $5,336.89.

A New York State Income Tax Resident Return for the period

Harch 12 through December 31, 1973, which reported $381257.92 in

t{r .  Mercerts salary income, plus dividends of $866.44 and interest

o f  $2 ,616.84r  less  prora ted  mov ing  expense o f  $91358.47 ,  fo r  a  to ta l

o f  9 3 2 , 3 8 2 . 7 3 .

The 1970 return showed no tax due. The 1973 nonresident return

claimed a refund of $444.34, and the 1973 resident return claimed a refund of

$ 3 4 8 . 2 4 .

2. On October 11, 1974, the Income Tax Bureau issued a Statement of

Refund Adjustment which reduced the clairned refunds for 1973 to $7.74 on the

basis that pet. i t ioners were residents of New York State for the ent ire year.

A formal denial  was sent on l lay 24, 1976.



CORRECTION
FOLLOWS
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8. Pet i t ioners completed complex procedures regarding the transportat ion

of their fanily dog to England, including six months of quarantine which

caused emotional distress in the family;  however,  pet i t ioners bel ieved that

the quarantine was necessary to their permanent move to England.

g. Pet i t ioner Harold A. Mercer states t i " t  ni"  intent ion was to accept a

permanent and indefinite work assignment, and to remain in England for the

rest of  his working days and to possibly ret i re to Flor ida. This intent ion

was reinforced fol lowing the deaths of his in- laws short ly after pet i t ioners'

move Lo England.

10. Pet i t ioners did not vote in New York from 1970 through 1973.

11. Pet i t ioners'  move to England was announced publ ic ly in the media, as

wel l  as in company memoranda on var ious occasions.

72. Pet i t ioners joined various professional and social  c lubs in England

spent a considerable sum of money purchasing and remodeling their new home

England to sui t  their  needs.

13. Pet i t ioner Harold A. Mercer was present in New York on 22 non-consecut ive

days during 1970, despite a constant international travel schedulel however,

he always returned to England and to his family between such trips.

14. Petitioners maintained a checking account only in New York, which was

done as an accommodation to pet i t ionerts employerl  however,  al l  other bank

accounts were establ ished in England. Pet i t ioners did not maintain any loans

or investments in New York while residing in England.

15. Pet i t ioner Harold A. Mercer suffered an unexpected and severe stroke

whi le residing in England, which rendered him incapable of perforning his job

dut ies. Based on the prognosis of his physicians, he was transferred back to

New York by his employer.

and

in
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total  of  $38,234.00, by mult iply ing said total  by a factor of 23/26A, which

represented the number of days Mr. Uercer claimed to have worked in New York

State in 1970 (23) over the number of days which he worked during that year

(260) .  The repor ted  New York  S ta te  amorn t  was  $3 ,382.00 .

Pet i t ionerst t imely f i led the fol lowing returns for 1973:

A New York State Incone Tax Nonresident Return covering the

period January 1 through Harch 11, 1973, whicb al located $9,079.27

of Mr. Mercerrs salary income by nult ip ly ing i t  by a factor of

L72/232 which represented the number of days Mr. Mercer claimed to

have worked in New York State in 1973 (172) over the mrmber of days

he worked during that year (232). This resulted in the figure

$6,731.18 ,  to  wh ich  was added $205.62  in  d iv idend income and $621.02

in interest income less prorated moving expense of $2,220.93. The

New York State amount reported on the nonresident return was $51336.89.

A New York State Income Tax Resident Return for the period

Harch 12 through December 31, L973, which reported $381257.92 in

Mr. Mercer 's salary income, plus dividends of $866.44 and interest

o f  $21616.84 ,  less  prora ted  mov ing  expense o f  $91358.47 ,  fo r  a  to ta l

o f  $ 3 2  , 3 8 2 . 7 3 .

The 1970 return showed no tax due. The 1973 nonresident return

claimed a refund of $444.34, and the 1973 resident return clained a refund of

$348.24 .

2. 0n October 11, L974, the Income Tax Bureau issued a Statement of

Refund Adjustment which reduced the claimed refunds for 1973 to $7.74 on the

basis that pet i t ioners were residents of New York State for the ent ire year.

A formal denial  was sent on May 24, 7976.
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3. The Income Tax Bureau recomputed petitionersr 1970 income tax based

on total  income of $381258.00 and imposed a penalty under sect ions 685(a)(1)

and 685(a)(2) for fai lure to f i le on or before the prescr ibed date and to pay

the tax due. Accordingly,  on Novenber 24, 1975, the Bureau issued a Not ice of

Def ic iency against pet i t ioners for $3r401.12 in tax, plus $988.72 i .n.  penalty,

plus interest.

4.  Whi le enployed by Airco Al loys, pet i t ioner Harold A. Mercer was

promoted to the posit ion of senior vice-president of the Internat ional Divis ion,

and was directed to establ ish off ices in England in 1969.

5. Pet i t ioners entered into a contract of  sale on their  home in Lewiston,

New York, i.n December of L969, despite strong family ties to petitioner Edith

F. Mercer 's aging parents, who also resided in Lewiston, New York. The home

was vacated on January 27, 1970, when petitioners noved into a hotel in Niagara

Fal ls,  New York. Closing on said property took place on January 28, L97O.

6. Petitioners discontinued memberships in all social clubs and profes-

sional groups to which they belonged. They sold their cars and allowed notary

and dr iverrs l icenses to expire without renewal.  They obtained new dr iver 's

I icenses in England.

7. Petitioners contracted for and ultinately purchased a nevr fanily home

in England. They followed extensive procedures regarding enrollment of their

children in educational institutions. This was done at great financial expense

and resulted in the loss of a ful l  year of c lass credits for each chi ld,  due

to the differences in the American and the English educational processes.

Furthermore, petitionersr daughter relinquished a scholarship, since petitioner

believed that his faurily no longer qualified as New York residents. Petitioners'

new home rnet the requirements of a range of sentiment, feeling or pernanent

associat ion normal ly expected.
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16. From 1970 on, pet i t ioners f i led tax returns in England. Pet i t ionersl

tax withholdings were altered and discontinued in 1970 to reflect his residency

in England. Petitioners were treated as residents of England by the Internal

Revenue Service.

17. Pet i t ioner Harold A. Mercer obtained a visa for his residency in

England, which was directly tied to his renewable, one-year employuent contract.

CONCTUSIONS OF tAW

A. That a domicile once established contj.nues until the person in question

moves to a new location with the bona fide intention of naking his fixed and

permanent home there. No change of domicile results from a removal to a new

location if the intenLion is to remain there only for a linited tine; tbis

rule applies even though the individual may have sold or disposed of his

fo rmer  home [20  NYCRR 102.2(d) (2 ) ] .

B. That a United States citizen will not ordinarily be deened to have

changed his domicile by going to a foreign country uoless it is clearly shown

that he intends to remain there permanently. For example, a United States

citizen domiciled in New York who goes abroad because of an assignment by his

employer or for study, research or recreat ion, does not lose his New York

donicile rnless it is clearly shown that he intends to remain abroad pernanently

and no t  to  re tu rn  [20  NYCRR 102.2(d) (3 ) ] .

Further, in determining an individualts intention in this regard, his

declarations will be given due weight, but they will not be conclusive if they

are  cont rad ic ted  by  h is  conducr  [20  NYCRR 102.2(d) (2 )1 .

C. That the presunption against a change to a foreign domicile is stronger

than the general presumption against a change of domicile. "Less evidence is

required to establish a change of domicile from one state to another than fron
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one nat ion to another" (Matter of  Newconb, L92 NY 2381250, 84 N.E. 954).

Petitioners nay have left New York State with no intention of returningl however,

they failed to show that they went to England intending to remain there permanently

or establ ish a donici le there. Accordingly,  pet i t ioners remained domici led in

New York State withia the neaning and intent of 20 NYCRR 102.2(d).

D. That any person domiciled in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that year he sat isf ies al l

three of the following requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such entire year, and (3) he spends in the aggregate

not more than 30 days of the taxable year in this state IZO NyCRR 102.2(b)1.

Since the petitioner herein did not satisfy these requirements, for

either year, they are deemed to have been fu1l year residents of New York

State for both of the years at issue.

E. That penalty for 1970 was inproperly imposed under sect ion 685(a)(2)

of the Tax Law. Accordingly the Audit Division is directed to recompute

pena l ty  so le ly  under  sec t ion  685(a) (1 ) .

F. That,  except as granted above, the pet i t ion of Harold A. l lercer and

Edith F. Hercer is denied; and the not ices of def ic iency, together with the

Statement of Audit Changes dated November 24, 1975 and the Statement of Refund

Adjustment dated October 11, L974, is sustained.

DATED: Albany, New York

MAY 15 1981
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Haro ld  A .  &  Ed i th  F .

Pet i t ion

Mercer

AtrT'IDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 0  &  1 9 7 3

Defic iency or a Revision
Refund of Personal Incone
the Tax Law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Harold A. & Edith F. Mercer,  the pet i t ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Haro1d A. & Edith F. Mercer
138 Id. Avon Pkwy. .
Asheville, NC 288A4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee is the pet i t ioner
forth on said wrapperTis the last known

,^. ./ ,-)

Sworn to before me this
5 th  day  o f  June,  1981.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

R e m a l l e d :  J u n e  5 ,  1 c ) g l-tf4y-rrTgrt

Haro ld  A .  &  Ed i th  F .  Mercer
I 3 8  t I .  A v o n  P k w y .
A a h e v L l l e ,  N C  2 8 8 0 4

Dear  Mr .  &  l { rs .  } le rcer :

Pleaae take not ice of the Decision of the St.ate Tax Cornnisslon enclosed
herewi th .

You have now exhausted your r ight of  review at the adninistrat ive 1evel.
Pursuant to sect ion(s) 690 of ihe Tax Law, any proceeding in court  to review an
advcrse decision by the State Tax Comission tan only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced in the
Suprene Court '  of  the State.of New York, Albany iounty, within 4 months fron the
d a t e  o f  t h i e  n o t i c e .

Inqu i r iee  concern inS the  computa t ion  o f  tax  due or  re fund a l lowec l  in  accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxetion and Finance
Deputy Commiarioner and Couneel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( CO},II'ISSION

Petit ioner' a Represeotative
Jaoes M. l{adsworth

!9!q"9n, Rues, Andrews, t{oode & Goodyear
1800OneM&TP laza
Buf fa lo ,  NY 14203
Taxing Bureau's Representative
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