
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

James K. & Margaret D. McManus

AFFIDAVIT OF MAIIING

for Redetermination of

of a Determination or a

Personal Income Tax

under Article 22 of t.l;re

for Lhe Year 1970.

a Def ic iency or a

Refund of

Tax Law

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department. of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon James K. & Margaret D. McManus, the petitioner in the within

proceeding, by enclosing a Erue copy thereof in a securely sealed postpaid

l r rapper addressed as fo l lows:

James K. & Margaret D. McManus
41 Compo Pky.
Westpor t ,  CT 06880

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

20th day of February, 1981.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

I n a

of the

hereiu

of the



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

James K. & Margaret D. McManus

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department. of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon Theodore W. Adler the representatiwe of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Theodore W. Ad1er
270 Mad ison Ave.
New York ,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that.  the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said v, ' rapper is the last

known address of  the representat ive of  the pet i t ion

Sworn to before me this

20 th  day  o f  February ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 20, 1981

James K. & Margaret D. McManus
41 Compo Pky.
I,ilestport, CT 06880

Dear Mr. & Mrs. McManus:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have nohr exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice taws and Rules 1 and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the eomputation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 122?7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive
Theodore W. Adler
270 l{adison Ave.
New York, NY 10016
Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TA)( CO}4MISS]ON

In the ltatter of ttre Petition :

of

"A*' 
K. I&I4ANUS ANd MARGARET D. II@IANTJS DECISION

D
for Redetermjnation of a Deficiency or for :
Refund of Personal Inoqne Ta< under Article
22 of the Ta< Law for the vear 1970 :

Petitioners, Janes K. l4cl{anus arrd Margaret D. IvlcManus, 4l Conpo Park,lay'

lrtresttrnrt, Corurecticut 05880, filed a petition for redetermination of a defj-ciency

or for refuyrd of personal inccnre tac r:ryler Article 22 of ttre To< Law for the

year 1970 (Fi le No. 14232).

A formal hearing was held before Robert F. lfulligan, Hearing Officer, at

thre offices of ttre State Tac Connission, t],.rc ltorld Trade Center, New York, Nen^r

York on August L, L978 at. 9:45 A.M. Petitioners appeared by Vriclf, Haldenstein'

Mler, Fteernn & Herz, Esqs., (Char1es H. Baller, Ese. , of cotlrsel) . the

Audit Division appeared by Peter Crotty, Esq. (Laurence Stevens, Esq.' of

corxrsel).

ISSUE

Vftrettrer petitioners are entitled to allocate inccne outsjde of New York

State.

FINDINGS OF FACT

1. Petitioners, James K. Irtclvlanus and }4argaret D. l4c$4anus, residerrts of

Connecticut, filed a joint New York State Incrcrne Tax ldorrresident Return for

L970, on which ttrey allocated, L0/275ths of 5:etitioner Janes K. I4ctr'tranusr inccrne

frcm ABC Sports, Inc. to New York State. The allocation was based on a total

nurnbr of d.ays clairred to have been worked in Nesar York (10) cnzer the clairned

nwber of days vorked in the year (275).
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2 .o r rDecernberL ,Lg1z , t t e Inao rneTa '<Bureau iss ; t redaSta tgne r r to f

A'dit. o.rarrges to petitioners disallowing ttre clajned arlocation because petiticrrcrs

failed to sukrnit inforrnation requested in a tetter serrt to petitioners hryz the

BLrreau On August' 23, Lg72. on Decerrber 28' Lg73' petitionens o<ecuted a form

ocb.ending the period of umit'ation uSnn assessrent of personal jnccme ta)( to

epril 15, 1975. on liay 20' Lg74 tteu.lreau isstred @ petitioners a ldotice of

oeficiencry in the arnor-rnt ef $13, 707 '50, pluS interest' based on ttre statenent'

of Audit Charges'

3.Pet i t ionerJarresK.}4ct {anrs isasSnrtscc[ r rnentatorarrdamorrncer

l ( I 'o$ 'nprofess ional lyas, 'J jm}, tcKay ' , .our ingtheyearat issuel } , l r . iv lcp lanus

wasurrdere>rc lus ivecontract toABcspor ts , Inc. ,asr :bs id iar l ro f theArrer ican

Broadcasting conpan1,. His statilg as a @ntracL, onplOyee was scme$fiat different

frcrrrthatofstafferployeesofABCstrnrts, lnc.ortLreArrenicarrBroadcasting

Ccrwany.Foro<ample,alttror-rghsocialsecurityarrdjrrcoreta(esroerewit}rheld'

frcnr tr4r. Mctr/tranus' ccmpensation' he was not a ngrber of a pension plan'

I4r. Mclqanus, basic job was to act as host of ttre weekly progrefin |'Arcls

Wi .de l6 r l do fS ln r t s ' , . I t r ea l sowasass igned too t j re reven tssuchasgo l f

tournanents ard autcrpbile races which \^Ere not part' of ttrat senies'

A'tt}roughthecontractestablishedaspecificanorrntofccrrrperrsationon

arr anrrrral basis, !Ir, I{c}4arus' sal.ar1r was directly related to ttre nurrlcen of

per formancesofWideWbr ldofSpor tsprogranste lev ised.Foro<arp le, i f t t le

telecastofaprogiranweretobepreverrtedcrcfi I i t t€dbecal.rseofacazualty'

s t r i ke , fa i l r . r eo f tec tu r i ca l f ac i t i t i es ,ac to fGod ,e tc . ,h i ssa la rywas to

bereducedbyL/s2f i ' foreachprogramcrrdt ted.L ikerg ise,ascrnewhats imi lar

reduction wo'Id take effect in the event of termi'ation of l'Jne W'de l{orrd' of

Sporbs series by tkre Arnerican Broadcasting Ccnparry'
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@NCLUSIONS OF LAW

A. That secbion 632 of the Ta< Law provj-des, in part, as follovss:

" (a) General. The New York adjusted gross inccnre of a
nonresiderrt individual shall be the sr:rn of the
followi:.rg:

(1) Ttre net arpunt of itenrs of inore, gain, loss
and deduction entering into his federal ad-
justed gross inoone, as defined in the 1aws
of the United States for the tacable year,
derived frcrn or onnected. wittr New york
sources, incliding:

*:t*

(c) Inccme and deductions partly frcnr Nerr york sources.
If a business, trade, profession or occutrntion is
carried on partly wittrin and partly without this
state, as determ:ined under regulations of the ta<
ccrmnission, the iterns of inqne, 9din, loss and
deduction derived frqn or oonnectd with New york
sources shall be determjned b1z apportiorurent ard
allocation r:rrler s.rch regulations.,'

B. That 20 NYCRR 131.16 provides, in part, as follorars:

of norrresident and officers.
a nonresident enployee...performs serrzices for tris. . I 4 l V r t l F  p q v l w D  ! v !  I 4 p

enployer botft within or witlptrt the state, Lr-is inccne
derived frcrn New York sor.uces includes that proportion
of his total ccrnpensation for senrices rerdered as an
enployee which the total nurnber of r,vrcrking days enployed
withjn the state bears to tlre total nr:niber of rrcrking days
enployed bottr wittr-in ard without t}le state...Ho!rever,
any allovrance clajrned for days v,prked outside of ttre
state must be based uSnn the perfonnance of senrices
wh-ich of necessity - as distinquished frcrn crcnvenience -
obligate the enployee to o.rt-of-state duties in ttre
senzice of his enployer. In making tLre allocation
provided for in this section, rD ac@unt is taken of
nonworking days, includi:rg Saturdays, Sr:ndays, holidays,
days of absence because of illness or personal injr:ry,
vacation, or leave with or withcut pay.,'



CORRECTION
FOLLOWS
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2. On Decenrlcer Lt L972t the Inone Ta< Erreau issrred a Statenent of

Alrdit, Changes to petitioners disallowing the clained allocation because petitioners

failed to sutnr"it information reqr-rested in a letter sent to petitioners by the

Brreatr on Alrgust 23t L972. orr Decsnber 28, L973, petitioners er<ecuted, a form

exterdj-ng the period of linuitation utrnn assessrent of persornl inccme tax to

April 15, 1975. orr l4ay 20, L974 the Br:reau issrred to petitioners a l.Iotioe of

Deficiency in the anount of $131707.50, plus interest, based on the Statsnent

of Audit CXranges.

3. Petitioner Jafies K. ]rlcNlanus is a sports @ftmenta'tor ard ar:nounaer

knovm professionally as "fiJn !bl(ay". Drring the year at issue, Irb. lt'lc[4anus

was r:nder e><clusive contract to ABC Sports, fnc., a subsidiary of the Anerican

Broadcasting Ccrrpanlz. His statrrs as a contract enployee was scnewhat different

frcrn tLrat. of staff enployees of ABC S5rorts, Inc. or the Anerican Broadcasting

Acmpany. For o<anple, although social secr-rrity and inccme taces were wittrheld.

fron !Ir. IulcN,tranus' ccnFensation, he was rrot. a nenrber of a pension plan.

l{r. I4c[4amrs' basic job was to acb as host of ttre weekly progran rrABCrs

Wide l,icrld of Sports". Itre also was assignred to other events zuch as golf

tournanerrts ard autcrnrbile races which rarere not part of ttrat series.

Alttrough tlre contract established a specific drotrnt of curpensation on

an annual basis, l,lr. I&Marursr salary was directly related to the nt-unber of

performances of Wide Vfrcrld of Sports prograrns televised. For ecanple, if ttre

telecast of a program were to be prevcrted or crnitted because of a casrralty,

strike, faih-rre of technical facilities, act of Cod, etc., his salarlt was to

be reduced. by l/s2xfr" for each program cndtted. Likevirise, a scrner,r,tlat similar

reduction lnorrld take effect i:r the event of termination of tJre Wide lbrld of

Sporbs series by the American Broadcasting Ccnpany.
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4. EachnontLr, IvIr. IrdcD{arrus r,vra.rld receive in the rnail, at his ture, a

copy of a producbion sctredule which was issued to ttre various cctrnnentators'

producers and djrectors invotved. The schedule shoved dates ard locations of

events and ttre respective assigrrnents. Although scne of ttre events !€re

bnoadcast after being recorded on video bpe, rather than live, IvIr. Ir'lclvlanus'

reportirq was done live at the scene of eactr sporting event.

5. Ir!r. Mcillarus covered only one event which took place in Ner^r York

State in 1970, tlre l,Iestchester Colf Classic. Ztl1 ottrer events took place

outside of New York State ard marry took place outside of ttre Unit€d States.

l4r. it&Manus spent 58 days ralcrking at tlre events on location outside of

New York State eirrd an additiornl 72 days eitkrer traveling or il production

meetings at the location of tlre event to be televised. l'I: . ltlctvlanus racrked ten

days i-:e New York State in 1970: three days with the Vbsrchester Colf Classic

(tlrc of which jnvolved the actr-ral televising of the event) ard five days of

strrdio wcrk in New York City plus trnc days of neetings jn New York City.

tr4cst of the events took place on q,eekends. Itff. lbl,larrus ruculd t1pica11y

leave his hcnre for ttre events toward ttre latter part of tLre weel<, after alloring

ernugh tjne to neet witkr the production persorurel before tlre event. tle t.ould

return Lsre late Surday or on Monday and, his days off were generally in the

middle of tlre week.

6. Before he left for an everrt, l4r. Ihlr4anus r,vould spend ssre tine at an

office in his hcnre developing backgrourd rnaterial for the event he was to

cover that. week. IIe used his ot^Jrl personal files, his library and periodicals.

IIe vould often take scne of this material with him on his trips. once he

fjnished his job on location, his duties were essentially ccrnplete.
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7. l4r. Ivtclvlam-rs did not have an office or desk space at ttre offices of

ABC Sports, Inc., jn New York City. He was given no s@retarial or any other

persorrnel for his assistance. He did not one jnto Nerar York City o<cept for

ttre aborre nerrtioned five days of strrdio work ard tr^rc days of neetings dr:ring

1970. Or about six to eight occasions &ring 1970, ABC Spcrts, Inc. sent an

audio crew to petitioners' hcne in Connecticut to tape lrlr. l,@Ianus' rrcice

introducing certajJl ccnnercials which lnrculd be used on the air. rhe taping

sessions r^pu1d take approxirnately orre half horrr each. ABC Strnrts, Inc. did

not require lvlr. IhD4arrus to ccrne into its Nevs York City strrdios to do ttte

tapiJq, because, with his heaw travel schedule, managercnt did not believe it

ioould be fair to requjre hjrn to nake a round trip to New York City for a few

minutes taping.

t4r. I4cNlanus also ansvered his fan mail ard nnde ard received telephone

calls which were connectd wittr his duties for Arc Sports, Inc. at his Con-

necticut hcne. In aII, Mr. Ir4cnvlanus r,vorked 74 days on ABC Slnrts' fnc. filatters

at his hcme in @nnecticut. Only one of ttrese days related to an event vrh-ich

was held in New York State (the Westchester Colf Classic).

B. None of ttre otLrer ABC Sports, Inc. contract announcers were provided

wittr offices. Sone contract, anncuncers resided in places such as California,

Indiana, and ldchigan ard rrrctrld travel to ttreir assigured enrents frcrn tkrejr

hcnres as lulr. l'lcl4anus did.

9. I4r. Ibl{anus spent 6I days r,ucrkirq at his krcne on matters not relat€d

to ABC Sports, Inc.; for instance he lucrl<ed on a book, vihich was later published

and he nranaged for-rr Connecticut real estate jnvestnent properties.
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@NCS,USIONS OF LAW

A. ltlat secbion 632 of the Ta( Law provides, i:: part, as follorps:

" (a) C€neral. TLre New Vork adjusted gross incrcnre of a
nonresi.dent irulividual shalt be the sm of the
following:

(1) Ihe net anornt of itenrs of inore, gair, loss
anl deduction entering into his federal ad-
justed gross inoore, as defjned in tlre laws
of the United States for the taxable year,
derived frcrn or oonnected with Nerr^r York
sources, includjng:

***

(c) Inccne and deductions partly fron Nen^r york sclur@s.
If a busjness, trade, profession or rccrrtrntion is
carried on partly within arxl partly without this
state, as determjned under regulations of ttre tax
ccnrnission, the itenrs of inoner 9aio, loss and
deduction derived frqn or onnected wittr New york
sour@s shall be determined by apportionnent ard
allocation unler such regulations. "

B. That, 20 NYCRR 13I.16 provides, in part, as follorars:

"Earnings of _norrresident snployees and officers.
rf a nonresident enployee...performs senzices for his
enployer both wit}rin or witkrcut ttre state, his inccne
derived frcrn New York sources includes that proportion
of his total crcnrpensation for senrices rendered as an
enployee which the total nunber of r,,rcrklng days erployed
witLrin the state bears to the total nunber of rrorking days
enployed bottr within ard without tlre state...Hor,vever,
any allouance clained for days rrrorked outside of thre
state must be based upon the performance of senzices
wh-ich of necessity - as distinquished frsn convenience -
obligate the enployee to out-of-state duties jn the
sarzice of his ernployer. In nnking ttre allocation
provided for in this section, rD acount is taken of
nonworking days, iraluding Saturdays, Sr:ndays, holidays,
days of absence because of illness or personal injurlz,
vacation, or leave with or without pay."
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C. That the 74 days worked at hcne in Connesb.icut by petitioner Jales K-

l&Ir4anus for ABC Sports Inc., during 1970 were ilorked tlrere by reason of his

necessity and crcnvenience ard not for the convenience of his erployer ard'

threrefore, said days cannot be considered to be days rarcrked outside ldew York

State jn accordance with the neaning arxl intent of section 632(c) of the Ta<

I;1w ald 20 NYCRR 131.16 (Ceorge A. and lGtlrerine Sr.nnerall, State Tax @nnission,

Jarruarlr 3J-, L974.)

D. Ttnt tlre 61 days uJorked at trone on nntters not related to ABC

Sports, Inc. were days worked for personal trrsiness ard not related to his

salarlz frcrn ABC Strnrts, Inc. In deterrnining the allocation no account is

taken of tl1ese days as they are nonvorking days within tte neaning and intent

of 2A NYCRR I3t.I6.

E. That the Audit Division is directed to allocate trntitioner Jarnes K-

I4clvlanus' salary on the fraction of 84 days r^,rcrked jl Nsnr York State as the

nwerator and. 2L4 days worked in the year as ttre dencrn-inator.

F. That LLre petition of Janes K. Irbl{arrus and lU,argaret D. It4cl4anus is

granted to tlre extent irdicated jn Conclusion of Taw "E" supra and o<cept as

so granted the Notice of oeficiency is

DATED: Albany, New York

FEB 2 o 1981

sustained.


