
STATE OF NEW YORK

STATE TAX COMMISSION

In the Hatter of the Petition
o f

John J. & Caro1e E. McDougal l

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L 9 7 3 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  October ,  1981.

AT'FIDAVIT OF I{AILING

that the said addressee is the pet i t ioner
forth on said wrapper is t le last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon John J. & Carole E. McDougal l ,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John J. & Caro1e E. McDougal l
90 Dogwood lane
Rye, NY 10580

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.



STATE OF NEW YORK
STATE TAX COMMISSION

In the

John J.

Matter of  the Pet i t ion
o f

& Carole E. McDougal l
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied ma1l upon Gary Jakalow the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Gary Jakalow
Teichner & Swerl in
635 Madison Avenue
New York, NY 1A022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me this
9 th  day  o f  0c tober ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

John J. & Carole E. McDougal l
90 Dogwood lane
Rye, NY 10580

Dear  Mr .  &  Mrs .  McDouga l - l :

Please take not ice of the Decision of
herewith.

October  9 ,  1981

the State Tax Commission enclosed

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date of this not ice.

of review at the administrative level.
Tax f,aw, any proceeding in court to review an
Commission can only be instituted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months fron the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Gary Jakalow
Teichner & Srverlin
635 Madison Avenue
New York, NY 70022
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMI{ISSION

In  the Mat ter  of  the Pet i t ion

o f

J0HN J. McDOUGALI and CAR0LE E. McDOUGAf,t

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under AxticLe 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioners, John J. McDougal l  and Carole E. McDougal l ,  90 Dogwood Lane,

Rye, New York, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1973

(F i le  No.  18602)  .

A smal l  c laims hearing vras held before Wil l iam Va1carcel,  Hearing 0ff icer,

at the off ices of the State Tax Conmission, Two World Trade Center,  New York,

New York, on December 10, 1980 at 2:45 P.1,1. Pet i t ioner John J. l lcDougal l

appeared with Gary Jakalow. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (Frank  Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUE

Whether a capital gain is reportable during petit ioner's resident period

of  January 1,  1973 to June 30,  1973.

tr.]NDINGS OF FACT

1. Pet i t ioners, John J. McDougal l  and Carole E. McDougal l ,  t imely f i led a

New York State Income Tax Resident Return for the period January 1, 1973 to

June 30, 1973. Attached thereto \{as a photocopy of a schedule of capital  gains

and losses indicat ing that on June 29, L973, stock was sold which resulted in a

long-term capit .al  gain of $46,817.00. A schedule for the computat ion of

minimum income tax was not filed-



- 2 -

2. 0n February 28, 1977 the Audit  Divis ion issued a Not ice of Def ic iency

for  $1 '334.90 ,  p lus  pena l ty  and in te res t  o f  $359.98  fo r  the  year  1972,  a long

with an explanatory Statenent of Audit Changes which indicated, in part:

I 'The port ion of long term capital  gains not subject to New York
personal incone tax is an i tem of tax preference and subject to New
York minim 'n income tax. rr

I tNet long term capital  gains are taxed by New York State at 60N,
rather than 50%. AccordingLy, 20% of the capital  gains deduct ion
should be added to income."

Penalty under Sect ion 685(c) of the Tax Law for underest inat ion of
t a x .  t t

"To arr ive at New York i temized deduct ions, Sect ion 615(c)(4) of the
State Tax Law requires that a modif icat ion must be made for al locable
expenses attr ibutable to i tems of tax preference in excess of the
spec i f i c  deduc t ion . r l

The sole issue raised by pet i t ioners was that the long-term capital  gain

repor ted  o f  $46,817.00  resu l ted  f rom the  sa le  o f  s tock  so ld  a f te r  June 30 ,  L973

and after they became residents of Seattle, \.Jashington. Therefore, the capital

gain was not subject to New York State taxes under Art ic le 22 of the Tax Law,

and personal income taxes of $4 1524.00 shown on the tax return trere overstated

b y  $ 3 , 3 5 1 . 8 0 .

3. Pet i t ioner John J. McDougal l  was a resident of,  and employed in,  the

State of New York when he was transferred to his employerrs branch off ice in

Seat. t le,  l r ]ashington on July L, 1973.

4. During his tenure with his New York employer,  pet i t ioner John J.

McDougal l  purchased 4800 shares of var ious types of stock issued by his employer

pursuant to a stock purchase aSreement avai lable t .o corporate off icers.

Pet i t ioner contended that he was required to sel l  the stock back to his enployer

upon a change in his employment status, and that the stock would be purchased

at the value as of the close of business on the last business day of the
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previous month of his change of status. Accordingly,  he argued that the

reported sale date of June 29, 1973 was not the date the stock was sold, but

the date used to value the stock. The aforementioned stock purchase agreement '

as wel l  as the contract of  sale was not submitted for examinat ion'

5. Pet i t ioner submitted a copy of a memorandum dated July 5, 1973 from

his New York enployer granting him advance payment on the purchase of the

corporate stock. Pet i t ioner also submitted a let ter f rom his New York employer

indicat ing that the stock cert i f icates purchased from pet i t ioner were cancel led

on July 18, 1973. The settlement and final payment of the net proceeds of the

s tock  was made on August  1 ,  1973.

6. Pet i t ioners, John J. McDougal l  and Carole E. McDougal l ,  were cash

basis taxpayers for Federal  tax purposes report ing al l  income, gains, losses

and deduct ions on a calendar year basis.

CONCLUSIONS 0F lAl4i

A. That since pet i t ioners changed their  status from resident to nonresident

on July 1, 1,973, they rnust, regardless of the method of accounting they nornally

ernploy, accrue and include in their New York return for the portion of the year

pr ior to such change, anY i tems of income, gain, loss or deduct ion accuring

prior to July 1, 1973. That is,  pet i t ioners must include al l  i tems as i f  they

were f i l ing a Federal  return for the same period on the accrual basis,  l2A

NYCRR 148 . 1,0 (a) I .

B. That the gain on the sale of stock pursuant to the accrual method of

account ing, is reportable in the year (or per iod) the contract of  sale was

enLered into, which in this instant case constituted atl the events that

occurred to fix the right to receive such income and the anount thereof was
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able to be deternined with reasonable accuracy, in accordance with the neaning

and, in ten t  o f  sec t ion  451 o f  the  In te rna l  Revenue Code and Treas .  Regs.  $1 .451-1 .

C. That petitioner John J. McDougall has failed to sustain the burden of

proof required by sect ion 689(e) of the Tax Law establ ishing that the date o{

the contract of  sale was after June 30, 1973 or that the gain was accrued

afLer June 30, 1973. Accordingly,  the capital  gain on the sale of the stock

is reportable during his resident per iod (January 1, 1973 to June 30, L973)

within the meaning and intent of section 654(c) of the Tax Law and 20 NYCRR

1 4 8 . 1 0 ( a ) .

D. That the pet i t ion of John

denied and the Not ice of Def ic iencv

DATED: 41!any, New York

::1 t s 1sB1

J. McDougal l  and

issued February

Caro le  E .

2 8 ,  L g 7 7

ISSION

McDougal l  is

is  sus ta ined.


