
STATE Otr' NEI,J YORK
STATE TAX COMI"IISSION

fn

Ne i I  A .

the Matter of the Petit.ion

o f

& Serena R. McConnel l

ATTIDAVIT OF MAILING

for Redetermination

of a Determination

Personal fncome Tax

under Art ic le 22 of

of a Def ic iency or a

or a Refuad of

the Tax Law

1 9 7 3 .

Revision

for the Years 1971

State of New York

County of Albany

Jay Vredenburg, being duly svrorn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

16th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Nei l  A. & Serena R. McConnel l ,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaicl

wrapper addressed as fol lows:

Nei l  A. & Serena R. McConnel l
c/o WilLiamson & Green
280 Park  Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

Sworn to before me this

16th day of January, 1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

a-



STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Petition

o f

Nei l  A. & Serena R. McConnel l

AFFIDAVIT OF I,IAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of Tax Law

for the Years 1971

the

1973 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon Edward H. Hein the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Edward H. Hein
Breed, Abbott & Morgan
Citicorp Center, 153 East 53rd St.
New York, NY L0022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  $ervice within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said r .rrapper is the last

known address of the represenLat ive of the pet i t ioner.  ._

t---"''

Sworn to before me this

16 th  day  o f  January ,  1981. - j



STATE OF NEW YORK
STATE TAX COMMISSION

ALB,ANY,  NEW YORK 1?227

January L6, 1981

Nei l  A. & Serena R. McConnel l
c/o Wil l iamson & Green
280 Park Ave.
New York, NY 10017

Dear  Mr .  &  Mrs .  McConaeI I :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have no\./ exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed Lo:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'TMISSION

cc:  Pet i t ioner 's  Representa t ive
Edward H. Hein
Breed, Abbott  & Morgan
Ci t i corp  Center ,  153 East  53rd  St .
New York, NY LOO22
Taxing Bureau's Representat ive



STNTE OF NEW YORK

STATS TAX CO4MISSION

In tlre l4atter of the Petition

of

NEIIr A. !IcC-ONNEIiL
ano

SEREIG, R. McC0NNtr L

for Redetennination of a Deficienqg or
for Refi:nd of Personal Incore Ta<es
under Article 22 of the Tax law for tLre
Years 1971 ard, 1973.

DECISICT{

Petitioners, Neil A. IlbConnell arxi Serena R. I\b@nneJ-L, c/o Williamson

ard C'reen, 280 Park Avenue, New York, New York 10017, filed a petition for

redetermination of a deficiency or for refr:rd of personal inccrne ti:<es urder

Article 22 of the Tax Iaw for the years 1971 ard 1973 (Fi1e Nc. 14981).

A forrnal hearing was held before Edward Goodell, Hearj-ng Officer, at the

offices of the State Tax Corrnission, T\,,lro World Itade Center' lrlew York, Ne\^l York,

on Irhrch 20t L979 at 9:15 A.M. Peti-tioners appeared by Breed, Abbott & I4organ,

Esqs., (Hward, H. Hein, Esq., of corrnsel) . The ?urdit Division appeared by

Peter J. Crotty, Esq. (W111iam Fox, Esq., of @unse1) .

ISSUE

Whettrer interest e>q)enses wlr-ich are reasornble in anor:nt ard paid

dr:ring tLre years at issue for tlre production of inccrne oonstitute allocable

expenses urder section 623(b) of the Tax law.

FIND]NC.S OF FACT

l-. Petitioners, Neil A. IKonnell ard Serena R. Irb@nnell, were New York

State residents during 1971 ard L973. Ttrey filed joint Nsv York State resident

income ta< returns for the aforqnentioned vears.
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2. TLre Inccnre Tax Bureau issued a Statenent of Audit Changes against

trntitioners on February 25, 1974 for personal inwne tax due for ttre year

I97L, recorputing threir Nerrrr York mjnjJru.nn inccnre tax by including jn allocable

e>penses interest of $927,545.56. In accordance with tlre aforesaid, Statgnerrt

of Audit Ctranges, a }dotice of Deficiency was issued against petitioners for

$9,237.95, plus interest of $1r03I.32. Sjnce ttre Inccnre Tax Br:reau did not

receive a petition witlrin tlre statutory tine provided therefor, it issued a

Notice ard Dernard for Palznent of ttre deficiency. O:I October 8, L974, peti-

tioners paid ttre Incsne Tax Bureau $L0,269.27, pl:us additional interest of

$269.57. Petitioners filed a clajm for refixd of said anpunt on october 25,

r974.

3. On Januarlz 27t L975, the Incqre Tax Bureau issued a Statenrent of

Aldit Changes against petitioners for 1973 whrich provided, in part, tlr,at:

"As total intsest e>rpense in the anpr:nt of $1rI52t36L.67
was clajrned as an itemized deduction on your New York
return, this anpunt rrust be used in the reconputafion of
section 615(c) (4) mldification. Ttrerefore, we have
reccnputed the npdification as follovrs:

l4cdification for Allocable D<penses

Interest
Taxes
Contributions
TOIAL ATLGAB:IE E)(PM{SES

N.Y. Adjusted fross Inccrne
Tlotal ltenrs of Tax keference

TICNAL
Less: Specific Deduction
Balance
Less:

$1,152,36I .67
72,465.96

$4 ,L74 ,427 .3L

$4 ,L74 ,427 .2L  x  $3 ,056 ,034 .32 = $2,032,2I0.LL

I4odifieation for Allocab1e Ecpense $r,023,824.IL

Accordingfy, a lbtice of Deficiency was issued therefor, inposing

addiLional income tax of $53,934.03, wittr interest of $3,180.48, for a total

of $57,114.51. Petitioners timely filed a petition for redetermination of

said deficienqg.

$3  ,  056 ,034 .32
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4. Drring I97L, petitioner Neil A. IrtrcConnell paid interest of $477,29L.7L

to Barkers Tfust Conparry on his promissory note bearing inteest at I/4 of

1 percent over prine, representing his iJdebt€dness j-ncurred to acquire a

$101000'000.00, 8 percent convertjble note of Pan Ocean Oil Corporation, on

wh-iclr he received $600,000.00 interest during I97I. D:rjrrg L973, he received

$7321055.00 in interest incqre from Pan @ean Oil @rporation on the crcnvertible

note ard paid $7251090.14 in interest e4)ense to Badcers tcust conparry on his

note.

5. Petj-tioner NeiI A. McConnell's j-nterest palnents referred to in

Firding of Fact IrIo. "4", above, were ordjnarry ard necessarlz expenses incr:rred

for tlre production of interest incqre received bV him on the convertible note

of Pan Ocean Oil Coryoration ard for thre possiJcility of incure or gain result-

ing from an increase in the market price of tLre Pan Ocean OiI Corporation's

cqnncn stock, into which such note was convertible.

6. D:ring 1971 ard 1973,lE. IrKonnell paid interest of $32,678.35 ard

$407'816.38, respectively, on other irdebtedness incr:rred by him to ac{Jui-re

corporate securities ard real property wkr"ich he held as investments. Such

interest palments were ordirnry ard necessary e><penses for tlre production of

incqre.

7- D:ring 1971 ard L973' petitioner lleil A. lbConnell paid interest of

$l-l-5r697.23 ard $91330.92, respectively, on Loans incurred by him to ptrrchase

jet aircraft held arxl used principally for tlre production of rental or charter

inccne.

8. h:ring L97L, he paid $30lrg7g.Z7 on irdebtedness asstured or j-ncr::red

by him as hj-s contribution to the capital of (or in connection wittr distrih-rtion

of assets to hjm frcm) partrrerstrips in which he was a gen*al partner. peti-

tioner Neil A. lbConnell's general partnerslr-ip interest ard ttre assets dis-

tribllted with respect thereto were held by hjrn for ttre production of inone.
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9. ldone of the lnterest ex5:ense paid by hlm ard referred to above was

interest on irdebtedness incurred or continued in order to purclrase or carrlz

obligations or otlrer propertlz, ttre j-ncone frsn which was oiarpt frqn Federal

or New York State incone taces.

I0. Petitioner argues that j-nterest paid or incurred in ttre production

of inccnre is deductible under section 2I2 of ttre Internal Revenue Code as lvelI

as section 163 of the Ii:ternal Revenue 6de.

@NCLUSIONS OF IAY\I

A. That section 615 (a) of tLre Tax Iaw provides that the New York

itenized deductions of an irdividual shall be ttre total anpunt of his deductions

from Federal adjusted gross inccnre witLr certain enr.rrerated npdifications.

D:ring tLre year at iszue, ore of ttre subtractions frcm a tarpayen's Federal

itemized deductions was :

"the deductions for allocab1e expenses attrihrtable to
items of t:x preference, as defjned in sulcsection (a)
of section six hurdred twenty-three, if tlre sum of thre
items of tax prefenence of tlre tacpayer for tlre taxable
year, as defi-ned j-n subsection (b) of section six
hmdred twenty-tr,'m, exceed tLre applicable specific
deduction desejlced j-n subsection (c) of such secLion. "
lN.y. Tax I-aw S615(c) (4) repealed by L. 1978 Ch.70l .

B. ILnt during the year at issue, allocable o.penses were defined in

secti-on 623 (b) to include:

"int€rest deductible solely by reason of section one
hrndred sixty-three of tlre internal revenue code of
nineteen hurdred fifty-four as npdified by ttre applicable
additions provided for in subsection (d) of section six
hmdred fifteen. " [repealed by L. I97B Ch. 70] .

C. That the anpr:nt of deductlon is to be conputed ptrrsuant to tLre

fornnrla contained in sectlon 623(a) of tLre To< Iaw.

D. That tlre statutory fonrn:Ia nrakes the enr-unerated Federat iternized

deductions subject to reduction, whether or not the associated e<penses have

arry relation to the itern of ta< preference subject to the mjrrilrnnn tax.
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E. Ttrat "there sha1l be allowed as a deduction all interest paid or

accrued within tLre taxable year on ildebtedness". Section 163 (a) of ttre

Internal Revenue Oode (enphasis added).

That "in the case of an irdividual, there shal1 be aIlcnred as a

deduction all the ordinary arrl necessa{ o<penses paid or inq;rred dr:ring the

ta<able year -

(1) for the production or collection of incctrne;..."

Section 2I2 of tlre Interrnl Reverrue Code.

Since all j-nterest paid or accrued is deductible r:rder section

f63 (a) of the Internal Revenue Cod.e, occept intenest oq)enses paid or incr-rrred

in carrying on any trade or busjness wlrich is deductible r-uder sectj-on !62(a)

of thre Internal Reverrue Code, no deduction for interest expense is allolred

urder section 2L2 of the Internal Revenue Code.

Sectj-on 2I2 of tLre Internal Revenue Code had neitier tlre pr.rryose nor

the effect of enlargirrg the area of alIor^rable deductions; it, provj-des fon a

class of deductions coo<tensive witkr "h-rsiness" deductions orcept for tlre

requjrement that tLre inccne-producing activity be a trade or h:siness.

Walton O. Hevrctt, 47 T.C. 483. Since ttre pr:rpose of the section was not to

enlarge the area of allorarable deductions but to aIlcnv irrvestors to deduct

otlrer o<penses whjch were not, already provided for in tlre Code for non-h-rsiness

inccne, interest expense deductj-ons v,Duld not h,e deductible lxder section 212.

F\:rther, section 163(d) of the Code provides for a lirnitation on interest on

investnent indebtedness ard a deduction of interest r.rrden section 212 of t)te

Code would circumrent this limitation.

F. That in the context of sections 623 ard, 622 of tlre Tax Law onsidened

as a whole, the word. "sorely" i-s interded to disting:.ish intenest rafiich relates

to business or rental incqre thnt is deductible in ccnputing adjusted gross
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inccrne frqn interest deductible only as an i@nized deduction.

G. Tkrat ttre ALldiL Division is directed to reoonpute tJ:e npdification

for allocable openses b1z reducing ttre jnterest opense by- the interest anounts

shown in Firding of Fact "7", supra, since these interest armunts are related

to the production of rental or clnrter jnoone.

H. Ihat the interest expense, ottrer tlran the interest e>cpense referred

to in Firding of Fact "7", supra, constitlrted allocable er<[Er]ses attributable

to items of ta< prefererrce wittrjn tlre meanj.ng ard intent of sections 623 (b)

ard 615 (c) of the Tar law.

I. Ihat the clajm of petitioners for a refurd for 1971 is aIIoarcd to

the exbent detennined urder Conclusion of Law "Gtr, supra, ard in all otlrer

respects is denied; ard that ttre petition of Neil A. Ir,lc6rurell ard Serena R.

DbConnell for L973 is granted to ttre o<tent deternined r:rder Oonclusion of Law

"G", supra, ard in a1l otlrer respects is denied.

DATED: Albarry, New York

dAN 1 6X981


