
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Charles

the Petition

McCarthy

o f
o f
E .

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Year
1 9 6 8 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Charles E. McCarthy, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Charles E. McCarthy
c/o David J.  Dwyer,  Jr.
365 Bloomfield Ave.
Verona, NJ 07A42

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.  " . - l

I
t) :

addressee is the pet i t ioner

Sworn to before ne this
2nd day  o f  0c tober ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Charles E. McCarthy

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
1 9 6 8 .

AFI'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon David J.  Dwyer the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

David J. Dwyer
P . 0 .  B o x  1 8 3
Montclair ,  NY 07042

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addtessee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last knowh address of the representative of the petitione'r.

Sworn to before me this
2nd day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMIsSION

ALBANY,  NEW YORK 12?27

October  2 ,  1981

Charles E. McCarthy
c/o David J.  Dwyer,  Jr.
365 Bloomf ield A,ve.
Verona, NJ 07042

Dear Mr. McCarthy:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
PursuanL to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted undet
Article 78 of the Civil Practice Laws and Ru1es, and must be comrnenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72221
Phone # (518) 457-6240

K4"*HioW'"L
STATB TAX COMMISSION

cc: Petit ioner's Representative
David J. Dwyer
P .O.  Box  183
Montclair, NY 07042
Taxing Bureaur s Representative



STATB OF NEW YORK

STATE TAx COMMISSION

fn the Matter of the Pet i t ion

o f

CHARLES E. McCARTIIY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L968.

DECISION

Peti t ioner,  Charles E. McCarthy, 103 Mackay Drive, Tenaf ly,  New Jersey

0767A, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1968 (Fi le No.

0t229) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New York,

on  February  24r  1976 a t  11 :10  A.M. ,  and was cont inued be fore  Edward  l .  Johnson,

Hear ing  o f f i cer ,  on  Novenber  19 ,  1976 a t  11 :00  A.M.  Pet i t ioner  appeared by

David J.  Dwyer,  Jr. ,  CPA. The Income Tax Bureau appeared by Peter Crotty,  Esq.

(So lomon S ies  and A lexander  Weiss ,  Esqs . ,  o f  counse l ) .

ISSI]ES

I.  l {hether the fncome Tax Bureau properly denied the nonresident pet i t ionerts

al locat ion of income earned both within and without New York State.

I I .  Whether pet i t ioner provided suff ic ient substant ial ion to support  the

claimed deduct ion of business expenses on his 1968 income tax return.

FINDINGS Otr'FACT

1.  Pet i t ioner ,  Char les

Tax Nonresident Return (Form

E. McCarthy, t imely f i led a New York State Income

I T - 2 0 3 )  f o r  1 9 6 8 .
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2. 0n July 26, 1977, the Income Tax Bureau issued a Not ice of Def ic iency

to  pe t i t ioner  fo r  tax  due o f  $6 ,015.04 ,  p lus  in te res t  o f  $822.86 ,  fo r  a  to ta l

al legedly due of $6,837.90. A Statement of Audit  Changes issued on the same

date detai led the Income Tax Bureau's disal lowance of pet i t ioner 's al locat ion

of income, and of pet i t ioner 's claimed business expenses for t ravel and enter-

ta inment  o f  $18 ,459.37  .

3 .  0n  September  16 ,7977,  Char les  E .  McCar thy  f i led  a  pe t i t ion  fo r

redeterminat ion of a def ic iency or for refund of personal income tax for 1968.

4. Pet i t ioner was in charge of the sales of Leath, McCarthy & Maynard,

Inc.,  a manufacLurer of nylon hosiery, the factory and pr incipal of f ice of

which were located in Burl ington, North Carol ina. Mr. Leath operated the

manufactur ing plant.  He was an equal stockholder with McCarthy, whi le Maynard

was a minori ty stockholder.  Pet i t ioner was not an off icer of the corporat ion.

lemco Mil ls,  Inc. hras a subsidiary corporat ion, which also had i ts

plant and off ices in Burl ington, North Carol ina. I t  manufactured shir ts for

J .C.  Penney Co.  and a l l  o f  i t s  sa les  were  made in  New York  S ta te .

5. Pet i t ioner travel led Lhroughout the United States. According to his

representa t ives ,  he  was pa id  a  sa la ry  o f  $75r000.00  per  year ,  p lus  an  a l lowance

of $15r000.00 for t ravel l ing and entertainment expenses. Two wage and tax

statemenLs were aLtached to his New York State return. One statement from

Leath, McCarthy and Maynard, Inc. showed $70r000.00 in wages and deduct ions for

FICA and withholding taxes. The other statement from lemco Mil ls,  Inc. indicated

$20r000.00 in h'ages and deduct ions for FICA and withholding taxes. Pet i t ioner

was not required to account for the $151000.00 expense account,  but he was

requ i red  to  pay  h is  own expenses  above $15,000.00 .
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6. Leath, McCarthy & Maynard, Inc. submitted a let ter stat ing the dates

and places pet i t ioner worked outside New York State during 7968, which from i ts

records, purportedly total ted 88 days. Pet i t ioner 's representat ive submitted a

IetLer stat ing the dates and places pet i t ioner worked outside New York State

during 1968, which from pet i t ioner 's dai ly dairy,  purportedly total led 87 days.

Several  days were l isted as "Upper Montclair  Country Club".  Neither schedule

indicated the nature of dut ies performed on these days.

7. Pet i t ioner did not personal ly appear at the formal hearing to test i fy.

His cert.ified public accountant appeared and submitted the daily diary. He

admitted he could not read the diary. The entr ies were for the most part

i l legible; i t  d id not show which appointments were business or personal.  A

comparison of the diary with both of the schedules and with var ious air l ine

t icke ts  submi t ted  by  pe t i t ioner 's  representa t ive  d isc losed d isc repanc ies l  i .e . ,

the diary indicated pet i t ioner was in Europe from March 4th to March 15th, both

schedules indicated pet i t ioner was in Newark on March 8th and on March 11th and

12th; the diary appeared to indicate petitioner v/as in Burlington on March 25th

and 26th, nei ther schedule } isted ei ther day as worked outside New York State

and three of the air l ine t ickets indicated f l ights on March 25th from Newark to

Greensboro and on March 26th from Charlot te,  North Carol ina to l , lashington, D.C.

and March 26th fron Washington, D.C. to Newark; the diary indicated July 5th, a

Friday, as a hol iday and both schedules indicated pet i t ioner worked in Newark

on JuIy 5th.

8. Cancel led checks were submitted covering expenditures made for air

fares, auto rentals,  entertainment,  restaurants, hotels,  athlet ic and country

clubs. Xerox copies of both sides of each check were submitted as an exhibi t .

The checks were in no rneaningful order and no bilts or receipts were submitted
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to indicate r+hether the checks were for business or personal expenses. There

was documentat ion to indicate the amount,  t ime and place, business purposes and

business relat ionship of the expenses claimed. Some of the checks submitted

were for expenses pet i t ioner did not c laim.

CONCTUSIONS OF TAId

A. That whi le pet i t ioner was required by his employers to work in and out

of New York State, he fai led to sustain the burden of proof required under

section 689(e) of the Tax Law to substantiate th.e actual nunber of days worked

outside New York State and the nature of the duties performed outside New York

S t a t e .

B. That sect ion 274 of the Internal Revenue Code requires that t ravel,

entertainment and gi f t  expenses be adequately substant iated and direct ly

related to or associated with business. A taxpayer is required to substant iate

expenses by adequate records or suff ic ient evidence corroborat ing his own

statements as to (1) amount,  (2) t ime and place, (3) business purposes and, (4)

business relat ionship of the entertained person (CF 63-4 Revenue Procedure

1963-1 CB 474).  Pet i t ioner did not test i fy at  the hearing and his records were

grossly inadequate to comply with the business expense requirements of sect ion

274 of the Internal Revenue Code-

C. That the pet i t ion of Charles B. McCarthy is denied aod the Not ice of

Def ic iency  issued Ju ly  26 ,  1971 is  sus ta i

DATED: Albany, New York

0cT 0 2 1981
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBA,NY,  NEW YORK 1?227

October  2 ,  1981

Charles E. McCarthy
c /o  Dav id  J .  Dwyer ,  J r .
365 Bloomfield Ave.
Verona, NJ 07042

Dear Mr. McCarthy:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone /f (518) 457-6240

K4**frfr{*&"'L
STATE TAX COMI'ISSION

Peti t ioner '  s Representat ive
David J.  Dwyer
P . O .  B o x  1 8 3
Montclair ,  NY 07A42
Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARLES E. McCARTIIY

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1 9 6 8 .

DECISION

PeLit ioner,  Charles E. McCarthy, 103 Mackay Drive, Tenaf1y, New Jersey

07570, f i led a pet i t ion for redeLerminat ion of a def ic iency or for refund of

personal incone tax rrnder Art ic le 22 of the Tax law for the year 1968.(Fi Ie No.

07229).

A fornal hearing was held before Jul ius E. Braun, Hearing Off icer,  aL the

off ices of the State Tax Commission, Two l , ior ld Trade Center,  New York, New York,

on February 24, L976 at 11:10 A.M., and was cont inued before Edward L. Johnson,

I lear ing Off icer,  on November 19, 1976 at 11:00 A.M. Pet i t ioner appeared by

David J.  Dwyer,  Jr. ,  CPA. The fncome Tax Bureau appeared by Peter Crotty,  Esq.

(Solornon Sies and Alexander Weiss, Esqs. ,  of  counsel)

ISSIIES

I. I,/hether the Incone Tax Bureau properly denied the nonresident peLitioner's

allocation of income earned both within and without New York State.

II. Whether petitioner provided sufficieot substantiation to support the

claimed deduction of business exDenses on his 1968 income tax return.

FI]'IDINGS Otr' FACT

1.  Pet i t ioner ,  Char les

Tax Nonresident Return (Form

E. McCarthy, t imely f i led a New York State Income

I T - 2 0 3 )  f o r  1 9 6 8 .
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2. 0n July 26, 1971, the Income Tax Bureau issued a Not ice of Def ic iency

to  pe t i t ioner  fo r  tax  due o f  $6 ,015.04 ,  p lus  in te res t  o f  $822.86 ,  fo r  a  to ta l

al legedly due of $6,837.90. A Statenent of Audit .  Changes issued on Lhe sane

date detai led the fncome Tax Bureau's disal lowance of pet i t ioner 's al locat ion

of income, and of pet.itioner's claimed business expenses for travel and enter-

tainnent of $18 ,459.37 .

3. Oa September 16 ,  7911, Charles E. McCarthy f i led a pet i t ion for

redetermination of a deficiency or for refund of personal income tax for 1958.

4. Petitioner was in charge of the sales of Leath, McCarthy & Maynard,

Inc.,  a manufacturer of nylon hosiery, the factory and pr incipal of f ice of

which were located in Burlington, North Carolina. Mr. Leath operated Lhe

manufacturing plant. He was an equal stockholder with McCarthy, while Maynard

was a minori ty stockholder.  Pet i t . ioner l ras not an off icer of the corporat ion.

Lemco Mil ls,  Inc. lvas a subsidiary corporat ion, which also had i ts

plant and offices in Burlington, North Carolina. It manufactured shirts for

J.C. Penney Co. and al l  of  i ts sales were made in New York State.

5. Petitioner travelled throughout the United States. According to his

representat ives, he was paid a salary of $75,000.00 per year,  plus an al lowance

of $15r000.00 for t ravel l ing and entertainment expenses. Two wage and tax

statements were attached to his New York State return,. One statemeqt from

leath, McCarthy and Maynard, Inc. showed $701000.00 in wages and deduct ions for

FICA and wiLhholding taxes. The other statement fron Lemco Mills, Inc. indicated

$20,000.00 in wages and deduct ions for FICA and withholding taxes. Pet i t ioner

was not required to account for the $15,000.00 expense accorrnt,  but he was

required to pay his own expenses above $15r000.00.
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6. Leath, McCarthy & Maynard, Inc. subnit , ted a let ter staLing the dates

and places pet i t ioner worked outside New York SLate during 1968, which from i ts

records, purportedly totalled 88 days. Petitioner's represeotative subni.tted a

letter stating the dates and places petitioner worked outside New York State

during 1968, which fron petitioner's daily dai-ry, purportedly totalled 87 days.

Several days were listed as "Upper Montclair Country Clubr'. Neither schedule

indicated the nature of duties perforned on these days.

7. Petitioner did not personally appear at the formal hearing to testify.

His certified public accouatant appeared and submitted the daily diary. He

adnitted he could not read the diary. The entries were for the most part

il legible; it did not show which appointneots were business or personal. A

comparison of the diary with both of the schedules and with various airline

t ickets submitted by pet i t ioner 's representat ive disclosed discrepancies; i .e. ,

the diary indicated petitioner \,ras in Europe from March 4th to March 15th, both

schedules indicated petitioner \ras in Newark on llarch 8th and on March llth and

12th; the diary appeared to indicate petitioner was in Burlington on March 25th

and 26th, neither schedule listed either day as worked outside New York State

aod three of the airline tickets indicated flight.s on March 25th from Newark to

Greensboro and on l{arch 26th fron Charlotte, North Carolina to Washington, D.C.

and March 26th fron Washington, D.C. to Newark; the diary indicated JuIy 5th, a

Friday, as a holiday and both schedules indicated petitioner worked in Newark

on July 5th.

8. Cancelled checks were submitted covering expenditures made for air

fares, auto rentals, entertainment, restaurants, hotels, athletic and country

clubs. Xerox copies of both sides of each check were subnit ted as an exhibi t .

The checks were in no neaningful order and no bills or receipts were submitted
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to indicate whether the checks were for business or personal extr lenses. There

was docu.mentation to indicat.e the amount, tine and place, business purposes and

business relatioaship of the expenses clained. Some of the checks subnitted

were for expenses pet i t ioner did not c1ain.

CONCIUSIONS OF IAT.J

A. That, while petitioner was required by his enployers to work in and -out

of New York State, he failed to sustain the burden of proof required under

section 689(e) of the Tax Law to substantiate the actual nunber of days worked

outside New York State and the nature of the duties performed outside New York

Sta te .

B. That section 274 of the fnternal Revenue Code requires that travel,

entertainnent and gift expenses be adequately substantiated and directly

related to or associated with business. A taxpayer is required to substant iate

e{penses by bdequate records or sufficient evideq,ce corroborating his onn

statements, as to (1) anount,  (2) t ine and place, (3) business purposes and, (4)

business relationship of the entertained person (Cf 63-4 Revenue Procedure

1963-1 CB 474). Petit,ioner did not testify at the hearing and his records were

grossly inadequate to cornply with the business expense requirements of section

274 of the Internal Revenue Code.

C. That the petition of Charles

Defic iency issued July 26, 1971 is sus

DATED: Albany, New York

0cT 0 2 1981

E. McCarthy is denied and the Notice of
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  2,  1981

Charles E. McCarthy
c/o David J.  Dwyer,  Jr.
365 Bloomfield Ave.
Verona, NJ 07A42

Dear Mr. McCarthy:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

w",'w,4",L
STATE TAX COMMISSION

Petit ioner' s Representative
David J. Dwyer
P .0 .  Box  183
Montclair, NY 07042
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARIES E. McCARTHY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1 9 6 8 .

DECISION

Peti t ioner,  Charles E. McCarthy, 103 Mackay Drive, Tenaf ly,  New Jersey

07670, f i led a pet i t ion for redeterminaLion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1968 (f i fe No.

01229).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commissi-on, Two World Trade Center,  New York, New York,

on  February  24 ,  1976 a t  11 :10  A.M. ,  and was cont inued be fore  Edward  L .  Johnson,

Hear ing  0 f f i cer ,  on  November  19 ,  \976 a t  11 :00  A.U.  Pet i t ioner  appeared by

David J.  
.Dwyer,  

Jr. ,  CPA. The fncome Tax Bureau appeared by Peter Crotty,  Esq.

(So lomon S ies  and A lexander  Weiss ,  Esqs . ,  o f  counse l ) .

ISSUES

I. Whether the fncome Tax Bureau properly denied the nonresident petitionerrs

al locat ion of income earned both within and without New York State.

II. I,lhether petitioner provided sufficient substantiation to support the

claimed deduct ion of business expenses on his 1968 income tax return.

FINDINGS OF FACT

1.  Pet i t ioner ,  Char les

Tax Nonresident Return (Forn

E. McCarthy, t imely f i led a New York State Income

I T - 2 0 3 )  f o r  1 9 6 8 .
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2. 0n July 26, I97I,  the Income Tax Bureau issued a Not ice of Def ic iency

to  pe t i t ioner  fo r  tax  due o f  $61015.04 ,  p lus  in te res t  o f  $822.86 ,  fo r  a  to ta l

al legedly due of $6,837.90. A Statement of Audit  Changes issued on the same

date detai led the Income Tax Bureau's disal lowance of pet i t ioner 's al locat ion

of income, and of pet i t ioner 's claimed business expenses for t ravel and enter-

ta inment  o f  $18 ,459.37  .

3 .  On September  16 ,  197I ,  Char les  E .  McCar thy  f i led  a  pe t i t ion  fo r

redeterminat ion of a def ic iency or for refund of personal income tax for 1968.

4. Pet i t ioner was in charge of the sales of Leath, McCarthy & Maynard,

Inc.,  a manufacturer of nylon hosiery, the factory and pr incipal of f ice of

which were located in Burl ington, North Carol i -na. Mr. Leath operated the

manufactur ing plant.  He was an equal stockholder with McCarthy, whi le Maynard

vi tas a minori ty stockholder.  Pet i t ioner was not an off icer of the corporat ion.

lemco Mi l l s ,  Inc .  was  a  subs id ia ry  corpora t ion ,  wh ich  a lso  had i t s

plant and off ices in Burl ington, North Carol ina. I t  manufactured shir ts for

J .C.  Penney Co.  and a l l  o f  i t s  sa les  were  made in  New York  S ta te .

5. Pet i t ioner travel led throughout the United States. According to his

representa t ives ,  he  was pa id  a  sa la ry  o f  $75r000.00  per  year ,  p lus  an  a l lowance

of $15r000.00 for t ravel l ing and entertainment expenses. Two wage and tax

statements were attached to his New York State return. One statement from

Leath, McCarthy and Maynard, Inc. showed $70,000.00 in r1'ages and deduct ions for

FICA and withholding taxes. The other statement from lemco Mil ls,  fnc. indicated

$20r000.00 in wages and deduct ions for FICA and withholding taxes. Pet i t ioner

was not required to account for the $15,000.00 expense account,  but he was

requ i red  to  pay  h is  own expenses  above $15,000.00 .
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6. Leath, McCarthy & Maynard, Inc. submitted a let ter stat ing the dates

and places pet i t ioner worked outside New York State during 1968, which from i ts

records, purportedly total led 88 days. Pet i t ioner 's representat ive submitted a

Ietter stat ing the dates and places pet i t ioner worked outside New York State

during 1968, which from pet i t ioner 's dai ly dairy,  purportedly total led 87 days.

Several  days were l isted as "Upper Montclair  Country CIub".  Neither schedule

indicated the nature of dut ies performed on these days.

7. Pet i t ioner did not personal ly appear at the formal hearing to test i fy.

His cert i f ied publ ic accountant.  appeared and submitted the dai ly diary.  He

admitted he could not read the diary. The entr ies were for the most part

i l legible; i t  d id not show which appointments were business or personal.  A

comparison of the diary with both of the schedules and with var ious air l ine

t icke ts  submi t ted  by  pe t i t ioner 's  representa t ive  d isc losed d isc repanc ies l  i .e . ,

the diary indicated pet i t ioner was in Europe from March 4th to March 15th, both

schedules indicated pet i t ioner was in Newark on March Bth and on March l l th and

L2th; the diary appeared, to indicate petitioner was in Burlington on March 25th

and 26th, nei ther schedule l isted ei ther day as worked outside New York State

and three of the air l ine t ickets indicated f l ights on March 25th from Newark to

Greensboro and on March 26th from Charlot te,  North Carol ina to Washington, D.C.

and March 26th from Washington, D.C. to Newark; the diary indicated JuIy 5th, a

Friday, as a hol iday and both schedules indicated pet i t ioner worked in Newark

on JuIy 5th.

8. Cancel led checks were submitted covering expenditures made for air

fares, auto rentals,  entertainment,  restaurants, hotels,  athlet ic and country

clubs. Xerox copies of both sides of each check were submitted as an exhibi t .

The checks were in no meaningful  order and no bi l ls or receipts were submitted
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to indicate whether the checks were for business or personal expenses. There

was documentat ion Lo indicate the amount,  t ime and place, business purposes and

business relat ionship of the expenses claimed. Some of the checks submitted

were for expenses pet i t ioner did not c laim.

CONCIUSIONS OF LAW

A. That whi le pet i t ioner was required by his employers t .o work in and out

of New York State, he fai led to sustain the burden of proof required under

section 689(e) of the Tax Law to substantiate the actual nunber of days worked

outside New York State and the nature of the duties performed outside New York

Stat.e.

B. That sect ion 274 of the Internal Revenue Code requires that t ravel,

entertainment and gift expenses be adequately substantiated and directly

related to orassociated with business. A taxpayer is required to substant iate

expenses by adequate records or suff ic ient evidence corroborat ing his own

statements as to (1) amount,  (2) t ime and place, (3) business purposes and, (4)

business relat ionship of the entertained person (CF 63-4 Revenue Procedure

1963-1 CB 474).  Pet i t ioner did not test i fy at  the hearing and his records were

grossly inadequate to couply with the business expense requirements of sect ion

274 of. the Internal Revenue Code.

C. That the pet i t ion of Charles E. McCarthy is denied and the Not ice of

Def ic iency issued JuLy 26, l97L is sustained.

DATED: Albany, New York

ocT 0 2 1981
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