
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert L. llazzeo
and Ramona A. Ylazzeo

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Personal Income & UBT
under Art ic le 22 & 23 of the Tax Law
for the Years 1969 - 7977

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  L.  Ylazzeo, and Ramona A. lTazzeo, the pet i t ioner
in the within proceedj.ng, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Robert  L.  l lazzeo
and Ramona A. lTazzeo
15 Westcott  BIvd.
Sta ten  Is land,  NY 10314

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3 r d  d a y  o f  A p r i l ,  1 9 8 1 .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  3 ,  1 9 8 1

Robert l ,  lTazzeo
and Ramona A. lTazzeo
15 Westcott  BIvd.
Sta ten  Is land,  NY 10314

Dear  Mr .  &  Mrs .  lTazzeo:

Please Lake not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 122 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone l/ (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TA)( CO,NIISSION

In the l{atter of the Petition

of

ROBERI L. I4AZZll;-^ and RADONA A. MAZZEO

for Redetermination of a Deficiency or for
Refi:rrd of Personal Inccnre and Unincorporated.
Business Ta:<es under Articles 22 arld 23 of
thre Tax Law for the Years L969, 1970 and L97L.

DECISION

Petitioners, RoberL L. Mzzeo and Ramona A. l4azzq, 15 Westott Blvd.,

Staten fsland, New York 10314, filed a petition for redetermination of a

deficiency or for refr:nd of personal inccne and unj-ncorporated busjness taxes

under Articles 22 ar:c 23 of the Ta< Lavs for ttre years L969, 1970, and 1971

(rite No. 16620).

A srnall clajrns hearing was held before William Valcarcel, Hearing Officer,

at thre offices of the State Tax Ccnrnission, T\ro World Trade Center, Neu York,

Nevv York, on August 16, 1979 at 10:45 A.M. Petitioner bbert L. Mpzzep

atrpeared pro se. The Audit Division appeared lcpz Peter Crottlz, Esq. (A. Sctrwadron,

Esq., of counsel).

ISSUE

WltetJlter the inccrne derived frcnr petitioner's activities of operati-ng an

agenqf office is subject to tlre r:ninoorporated business tax.

FINDINC^S OF FASI

1. Petitioners, Robert L. Nlazzeo and Ranona A. Nln:zzeo, filed joint Nor

York State inccrne ta< resident returns for the years 1969, L970, and 1971 on

which net br-rsiness inccne from a sole proprietorsh-i-p was reported. Petitioner
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Robert L. I,tbzz& did not file unincorporated br:siness tax returns for ttre

years L969t L970, and 1971.

2. On Decsnber 2L, L973, petitioners notified ttre Audit Division of

Federal audit adjustrnents to ta:<able inccrne for tlre year 1969 and paid additional

personal jnocne tax dr.rc, along witLr applicable interest in ttre strn of $11932.05.

3. Or June 28, 1976, tlre Audit Division issued a Notice of Deficiency

for ttre years L969, 1970, and 1971 in the sr.m of $3,900.93, along wittr an

S{planatory Statenent of Audit Changes, on wtrich;

(a) corrections to petitioners' notification of
Federal ar:dit adjustrnerrts were made and
resulted in a net overpalznent of $70.39.
Itrese corrections were @nceded by petitioners
and are not at issue.

(b) inccrne derived frcnr petitioner's acLivities
as an insurance agent was held subject to
ttre unincorporated business tax for ttre
years L969, 1970, and 1971.

(c) penalties pursuant to sections 685(a) (1)
and 685 (a) (2) of tlre Ta< Iavr were Jmposed
for tlre years L969, L970, ard 1971.
These penalties were not challenged kryz
petitioners.

4. Petltioner Robert L. I'tin:zzec was a general agerrt representing the

State Mutual Assurance Corpanlz of America ('rgfate l4utual") dr:ring tlre years

L969, 1970, and 1971. Petitioner oordrrcted his activlties r.rnder the nane and

styl-e of ttre bbert L. I'{orzzen Agency, pursuant to a written agreenent vlhictl

pr:ovided, in part, tlrat;

(a) petitioner would personally and through
agents solicit business wittrin "greater
Nevir York and viciniQr wittr headgtrarters
in New York City".
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(t) petitioner was required to devote his
full workirrg tirre, and act e>rclusively
for State ltutual in conducting a geteral
agenq/.

(c) petitioner was required to recruit, license,
train, and supenzise soliciting agents and
to develop a sales force. Arry contracts
between a soliciting agent and petitioner
was sulcject to tlre approval of Stats liltrtual-

(d) petitionen was required to maintain books
arrd. reconds of aI1 transactions and keep
tLrsn available for inspection lclz State l&rtual.

(e) all fr:nds collected were requj-red to be held
by petitioner "as a fiducia4z trust ard shail
not be used by him for any pur?ose vftatsoever,
nor mingled wittr his personal filnds".

(f) nothing contai-ned in tlre \,rrit@n agreernent
"shall be constnred to create the relationship
of erplcryrer and eq>Ioyee" betrareen petitioner
ard State l{utuaI.

(g) except for terrj-torial limits, petiti-oner
"shalI be free to orercise his own judgerent
as to tlre time, place, arrd manner of solici-
tation".

(h) State Mutr-lal was required to furnish a
printed supply of advertising material,
stationeqz, books, reoords, and fo:rns.

(i) petitioner was entitled to a onnission
on orders placed by him, and to an over-
ridirrg ccnrnission placed by his solicit-
ing agents.

5. Petitioner Robert L. Nlazzea had ttre responsibility of rr:nning tfie

agency office ard was given a fjxed elpense allor,rance over and above his

ccnmissions. Hovrever, if his actual e><penses were less tlran ttre allonrance, he

kept the d,ifference. If ttrey wene ro3re, petitioner was required to pay ttle

difference. Ttrese etpenses incl-uded office rent, postage' telephoner

prcrnotion eq)enses, printing e>q)enses, arrd salaries for secretarial ard,/or

clerical senzices rendered b1z enployees hired blz petitioner.
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6. State Mutr:al paid all ccrmnissions generated by the agenq/ to petitioner

witLr a brealcdcrv'm of anrn:rrts due to the soliciting agerrts. A11 inqre information

forms (suctr as Fo::ns 1099, 941, etc.) were filed by petitioner to each individual

soliciting agent.

7. Petitj-oner also rendered senrices for Noatr Clark, Inc. in the field

of casualQz insr:rance. Sulcsequerrtly, petitioner purch,ased ldoatr Clark, fnc.

ard reorganized tkre business under tlre nane and sQzle of Ttre Robert L. I"lazzeo

Agency, Inc. r which operated wittrin the sarne a.gency office as operated b1r

petitioner.

8. State Mutr:al, in ccripliance with ttreir \,,/ritten agreenrent, held

petitioner responsiJcle "for tlre acts and ttre collections" of his soliciting

agents ard other errplqgees.

9. Stat€ Mutt:al provided petitiornr wittr disability insurance, a

retirqnent plan, life insurance, and medical insurarrce.

10. Petitioner was cornpensated bD/ State Wtual wittrout ttre wittrtrolding

of payroll taxes, or F.I.C.A. (federal Insurance Contributions Act). Hourever,

petitioner paid self-erplcyment ta:<es during ttre years at issue.

COI{CLUSIONS OF LAIi'I

A. That sufficient direction and ontrol was rpt e>rercised by ttre State

Mutt:al Assurance Conparry dr:ring tkre years 1969, L970, ard 1971 so as to cause

petitioner Robert L. ltbzzeo to beccnre its erployee wittrin ttre nreaning arrd

intent of section 703 (b) of the Ta< Law.

B. That the acbivities of petitioner Robert L. Ivlazzeo dr:ring ttre years

L969 | L970, and 1971 of operatirq an agenc.y office onstituted the canrying on

of an unincorSnrated business in accordancre wittr ttre reaning and jntent of

section 703 (a) of ttre Tar Law.
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C. Ttrat the petition of Robert L. I,lr.rzzeo and Ramrna A. NIazzq is denied

ard, ttre l{otice of oeficie,rrqy issued Jrxre 28, 1976 for the years L969t L970,

ard 1971 is sr:stajned, together witlr penalty stated tlrereon and. such additiornl

interest as may be lavrfully orring.

DMED: Albany, Nernr York

APR 0 3 1981


