
STATE 0F NELI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Nicholas R. Mayer
and loretta Mayer,  Executr ix

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of
Personal fncome Tax
under Art ic le 22 of the Tax Law
for  the  Years  1972,  L973

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and Lhat on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of Nicholas R. Mayer,  and Loretta Mayer,  Executr ix,
the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rerapper addressed as fol lows:

Es ta te  o f  N icho las  R.  Mayer
and loretta Mayer,  Executr ix
3250 PaIm A i re  Dr .
Pompano Beach, FL 33050

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.

that  the sa id  add ressee
d wrapper is

is the pet i t ioner
the last known addres



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Nicholas R. Mayer
and Loretta Mayer,  Executr ix

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat i-on or a Refund of
Personal fncome Tax
under Art ic le 22 of the Tax Law
for the Years 7972, 1973

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon AIIan T. Cannon the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Al lan T. Cannon
665 Fif th Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

(

\/
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Sworn to before me this
10 th  day  o f  Apr i l ,  1981



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 0 ,  1 9 8 1

Esta te  o f  N icho las  R.  Mayer
and Loretta Mayer,  Executr i -x
3250 Pa lm A i re  Dr .
Pompano Beach, FL 33060

Dear  Ms.  Mayer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec i -s ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone lf (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Al lan T. Cannon
665 Fif th Ave.
New York, NY 10022
Taxing Bureau' s Representat ive



STATE Otr'NEW YORK

STATE TN( COUMISSION

In the Matter of the Petition

o f

ESTATE OF NICHOIAS R. UATTR
and LORETTA MAYER

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of Lhe Tax Law for the Years 7972 and 1973.

1 .

returns

herself

Pompano

DECISION

Petit ioners, Estate of Nicholas R. Mayer and loretta Mayer, 3250 Paln

Aire Drive, Pompano Beach, Florida 33060, f i led a petit ion for redeternination

of a deficiency or for refund of personal incone tax under Article 22 of the

Tax Law for the years t972 and 1973. (Fi le tto. 16816).

A fornal hearing was held before Herbert Carr, Hearing 0ff icer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New

York, on August 23, L979 at 9:30 A.M. Petit ioners appeared by Allan T. Cannon,

Esq. The Audit Division appeared by Peter Crotty, Esq. (Aliza Schwadron,

Esq . ,  o f  counse l ) .

ISSUE

ldhether certain income earned by a non-resident is taxable as New York

State income.

FINDINGS OF FACT

Nicholas R. Mayer died on February 3, L973. Joint federal income tax

were filed by Loretta W, Mayer on behalf of her deceased husband and

for the years L972 and 1973. The address used on the return was in

Beach, Florida. No New York State return was f i led for said year.
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2. By a Notice of Deficiency issued July 26 t 1976, the Audit Division

asserted the following def,iciencies against petitioners:

L972
1973

The deficiencies were based oa the assertion that wages received by Nicholas

R. Mayer from Raleigh Athletic Equipnent Corporation (ltRaleigh") were the

continuation of compensation for services performed in New York State.

3. Nicholas R. and Loretta Mayer for the years in question (1972 and

1973) were residents and donici l iaries of the State of FLorida.

4. In llay of 1968, Nicholas Mayer suffered a nassive stroke as a result

of which his locomotion and his geueral health were inpaired so that he could

no longer renain a New York resident. For the years in question, Mr. llayerts

residence in the warm climate was a matter of nedical necessity.

5. During the years at issue, Mr. Mayer owned 50 percent of the stock of

Raleigh Athletic Equipnent Corporation ("Raleighr') a New York corporation,

t+itb his brother Ferdinand Mayer owning the renaining 50 percent stock interest.

6. During 1972, Nicbolas R. Mayer spent approxinately two months in New

York State transacting business and the remainiog ten nonths without the

State.

7, During 19?3, Nicholas R. Mayer was not present at al l  in New York

State.

8. During the years at issue Nicholas B. Hayer nras paid cofipensation by

Raleigh ln accotdance with the terms of an employnent cootract dated December 1,

1959 .

9. During the years at issue Nicholas R. Mayer's coupensation from

Raleigh was paid in exchange for his rendering valuable and conpensable services
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in the nature of adninisttative, sales, legal, financial and accounting functions

from his Florida home.

10. During the years at issue Raleigh had no other salesmen in Florida,

had no other enployees in Florida and maintained no office in Florida.

c0NctusloNs oF tAtl

A. That Nicholas R. Mayer's performance of services in Florida during

1972 was reguired by reason of his physical condition and therefore suited the

eurployeers necessity, not the necessity of the euployer. Accordingly, such

work days must be held to be days worked within the State. (20 NYCRR 131.16;

Matter o{ ch}rchi l I  v. 9a11ma+, 38 A.D.2d 6it;  Maf.ter.of chqmyn v. Tully, 55

A ,D .2d  889 . )

B. That Nicholas R. Mayer perforned no services in New York during 1973

and accordingly, had no New York taxable incone in 1973. (Hatter of Linsley v.

Gal l -nqo,  38 A.D.2d 367,  af f  'd .  33 N.Y"2d 863) .

C. The Notice of Deficiency is modified to the extent indicated in

Conclusion of Law trBrr and is otherwise sustained.

D. The petition of the Estate of Nicholas R. Mayer and Loretta Uayer is

granted to the extent indicated in Conclusion of Law trBtt and ia otherwise

deaied.

DATED: A1bany, New York

APR 1 0 t98l
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