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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Damon & Elaine Martin

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Year 1972.

AFFIDAVIT OF UAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Damon & Blaine Mart in,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Damon & Elaine Martin
General Motors
767 Fi f th  Ave.
New York, NY LOO22

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

5 th  day  o f  Feb rua ry ,  198 f .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Damon & Elaine Martin

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year 1972.

AFFIDAVIT OT MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Abraham J. Br i lof f  the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Abraham J .  Br i lo f f
52 cramercy Park
New York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

Sworn to before me this

5 th  day  o f  February ,  1981.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  5 ,  1981

Damon & Elaine Mart in
General  Motors
767 F i f th  Ave.
New York, NY 70022

Dear  Mr .  &  Mrs .  Mar t in :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have nold exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wiLhin 4 months from
the da te  o f  th is  no t ice .

' Inquir ies concerning the computat i -on of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

cc :  Pet i t ioner 's  Representa t ive
Abraham J. Br i lof f
52 Gramercy Park
New York, NY 10010
Taxing Bureau's Representat ive
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STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAMON MARTIN and ELAIM MARTIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
7972.

A formal hearing was held before

off ices of the State Tax Commission,

Y o r k ,  o n  J u n e  1 7 ,  \ 9 7 7  a L  9 : 0 0  A . M .

CPA. The Income Tax Bureau appeared

o f  c o u n s e l ) .

DECISION

Frank A. Romano, Hearing Off icer,  at  the

Two l,lorld Trade Center, New York, New

Peti t ioner appeared by Abraham J. Br i lof f ,

by  Peter  Cro t ty ,  Esq.  ( lou is  Senf t ,  Esq. ,

Pet i t ioners,  Damon Mart in  and Ela ine Mart in ,  I  Stonele igh (Apart rnent  5K),

Bronxvi l le ,  New York,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or

for  refund of  personal  income tax under Ar t ic le  22 of  the Tax law for  the year

7972 (Fi Ie No.  72773).

ISSIJE

lChether  the departure of  pet i t ioners,  Damon Mart in  and Ela ine Mart in ,

from New York State pursuant to a change of assignment of emplo5i"nent of petit ioner

Damon Mart in  wi th the same employer ,  and thei r  establ ishment  of  a p lace of

abode in london,  England,  const i tu ted a change of  domic i le  of  sa id pet i t ioners

so as to change thei r  s tatus as New York State res ident  ind iv iduals under

secL ion  605 (a )  o f  t he  Tax  Law fo r  1972 .

FINDINGS OF FACT

1. Pet i t ioners, Damon Mart in and E1aine Mart in,  jo int ly f i led both New

York State resident and nonresident income tax returns for L972, conceding New



York res idency for  tax purposes

L972,  but  c la iming nonresidency

indicat ing thei r  address at  that

Aus t ra l i a .
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for the period January 1, 7972 to Apri l  23,

f rom Apr iL  24 ,  1972 to  December  31 ,  1972,

t ime as  c /o  G.M.  Ho ldens  Pty . ,  L td . ,  Me lbourne,

2. On March 31, 7975, the Income Tax Bureau issued a Statement of Audit

Changes against pet i t ioners, Damon Mart in and Elaine Mart in,  imposing addit ional

income tax  fo r  7972 o f  $5 ,464.65 ,  p lus  in te res t  o f  $802.31 ,  mak ing  a  to ta l  o f

$61266.96 ,  on  the  ground tha t  sa id  pe t i t ioners  were  res idents  o f  New York

State for the ent ire tax year in quest ion and, therefore, al l  income earned

within and without New York State and reported for Federal tax purposes (with

certain except ions not here relevant) is ful ly taxable to New York State.

Accord ing ly ,  a  Not ice  o f  Def ic iency  da ted  March  31 ,  1975 was issued fo r  $61266.96 ,

together with the aforesaid Statement of Audit  Changes.

3. In January, L972, Damon Mart in was an employee of General  Motors

Overseas Corp. (hereinafter I 'GMOC"),  performing services for that f i rn in the

City and State of New York as nanager of the Appliance Components and Engineering

Group.

4. By memorandum dated, llarch 27, 7972, GMOC announced that, effective

Apri l  1,  I972, pet iLioner Damon Mart in was appointed Regional Manager of the

f i rm's northern European operat ions and would be reassigned to London, England.

Said pet i t ionerrs predecessor,  who held the posit ion for approximately 3

years, qras to remain in London on another assignment.

5. Pr ior to the Apri l  1,  L972 reassignment,  and during more than 30

years'  employment with GMOC, pet i t ioner Damon Mart in had been posted to approxi-

mately seven assignments or job funct ions of varying durat ions, each in a

dif ferent geographical  locat ion.
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6. The Apri l  1,  1972 assignment of pet i t ioner Damon Mart in to GMOC's

London off ice was not pursuant to a wri t ten contract of  emplolrment and was of

indef ini te durat ion.

7. At the t ime of the Apri l  1,  7972 reassignment,  pet i t ioners, Damon

Mart in and Elaine Mart in,  were domici l iar ies of New York State, maintaining a

permanent residence or place of abode at 178 Mamaroneck Road, Scarsdale, New

York, a pr ivate home constructed by and for said pet i t ioners in 1968. Said

pet i t ioners l ived in that home cont inuously from 1968 to Apri l  23, 1972 when

pet i t ioner Damon Mart in departed for London. At that t ime, pet i t ioner Elaine

Mart in remained at the Scarsdale home with said pet i t ioners'  son (a high

school student) and youngest daughter (a col lege student).  Said pet i t ioners'

oldest daughter resided and attended col lege in Virginia at that t ime.

B. Around the t ime of his reassignment to London, pet i t ioner Damon

Mart in ini t iated the procedure whereby GMOC would make an offer to purchase

the Scarsdale hone, a standard pract ice with respect to transferred high-1eve1

execut ives of that f i rm.

9. On Apri l  23, 7972, pet i t ioner Damon Mart in lef t  New York State to

assu.me his newly-assigned dut ies in London. On his arr ival  in that c i ty,  said

pet i t ioner rented and l ived in a furnished apartment,  intending i t  to be

quarters of a temporary nature, unt i l  such t ime that a sui table house could be

Iocated and purchased. He also appl ied for and received both a residence visa

and work permit .

10. From June 23 to June 30, 7972, both inclusive, pet i t ioner Damon

Mart in vacat ioned in New York State, residing with his family at the Scarsdale

home. During that vacat ion, and on or about June 26, 7972, said pet i t ioner

accepted  GMOC's  o f fe r  to  purchase the  Scarsda le  home fo r  $120,000.

11 .  0n  or  about  June 29 ,  1912,  pe t i t ioners ,  Damon Mar t in  and E la ine  Mar t in ,
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permanently vacated the Scarsdale house, temporari ly residing in a hotel  in

White Plains, New York, so Lhat the movers could pack their  belongings for

shipment to England.

72. From JuIy 5 to July 7, 1972, both inclusive, pet i t ioner Damon Mart in

attended a management seminar i -n Glen Cove, New york.

13. 0n or about July 7, 1912, the closing on the Scarsdale home occurred

and t i t le thereto was transferred to GMOC.

14. On July B, 1972, pet i t ioners, Damon Mart in and Elaine MarLin, together

with their  chi ldren, journeyed to London, residing on their  arr ival ,  in the

furnished apartment which pet i tLoner Damon Mart in had rented pr ior thereto.

15. From October 1 to October 4, 7972, both inclusive, pet i t ioner Damon

Mart in attended business meetings in GMoc's New York ci ty off ices.

16. 0n or about December 1, 1972, pet i t ioners, Damon Mart in and Elaine

Mart in,  purchased a home aL 52 Cannons Drive, Edgeware, Middlesex, England,

fo r  the  pr ice  o f  $1501000.00 .  Due to  requ i red  a l te ra t ions ,  ac tua l  possess ion

thereof was delayed unt i l  March, 1973.

17 .  Pet i t ioners, Damon Mart in and Elaine Mart in,  did not maintain a

permanent place of abode in New York State after July 7, 1972; did not maintain

a mai l ing address in New York State; did not keep or store any furni ture or

furnishings in New York StaLe after July 7, 7972, having al l  their  belongings

shipped to London; did not register a car in New York State after July 7,

1972, having sold al l  of  the vehicles owned in New York State pr ior to their

departurel  used a rented car in London; maintained both a savings and checking

account in New York State after Apri l  23, 1972 and, at the very least,  a

savings account in New York State after July 7, 7972; opened a checking account

in london; did not vote or maintain their  registrat ion to vote in any New York

State elect ion after July 7, 7972; did not maintain any brokerage accounts in
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New York State after Juty 7 , 
'J.972; 

engaged an English accounting firm to

handle their  af fairs and prepare tax returns; and, effect ive Apri l r  1972, paid

taxes to England on income.

18. Pet i t ioners, Damon Mart in and Elaine Mart in,  did not belong to any

social  or professional c lubs or organizat ions in New York State ei ther before

or after their  July 8th departure.

19. The wi l ls of  pet i t ioners, Damon Mart in and Elaine Mart in,  were executed

February 18, 7954, whi le they were residents of the State of I l l inois.  Pet i t ioners

d id  no t  execute  cod ic i l s  to  the  w i l l s .

20 .  A f te r  Ju ly  7 , ,7972,  and wh i le  in  Eng land,  none o f  pe t i t ioners '  ch i ld ren

resided or attended school in the United States.

2\.  Effect ive June 1 ,  L973, pet i t ioner Damon Mart in was appointed Assistant

Manag ing  D i rec tor ,  Genera l  Motors  -  Ho lden 's  P ty . ,  L td . ,  in  Aus t ra l ia  and,

effect ive July 1, 7973, said pet i t ioner became the managing director of that

f i rm.

22. Pet i t ioners, Damon Mart in and Elaine Mart in,  resided in Austral ia

from a period commencing June or JuIy, 7973 and ending in or about January,

1976 when pet i t ioner Damon Mart in was reassigned to New York City as general

d i rec to r  fo r  GMOC's  Midd le  Eas tern  and Af r i can  opera t ions .

23. The United States Internal Revenue Service has not in i t iated a proceeding

of any kind or naLure whatsoever with respect to the exclusion of income

earned abroad after Apri l  23, \972, which exclusion was claimed by pet i t ioners,

Damon Martin and Elaine Martin, on the ground that they were bona fide foreign

residents for that per iod.

CONCLUSIONS OF LAI,I

A . That sect ions 601 and 611 of the Tax Law impose a tax, in lqr a l i a ,  o n
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al l  New York Stat.e resident individuals as def ined in sect ion 605(a) of the

Tax Law.

B.  That ,  to  change one 's  domic i le ,  there  must

new locat ion a f ixed and permanent home, coupled with

be an intent to make the

an actual  acquis i t ion of

a residence in the new local i tv.  Klein v.  State Tax Comm., 55 AD2d 982, 390

NYS2d 686 (3 rd  Dept .  1977) ,  a f f 'd . ,  43  NY2d 872,  402

Gal lman, 50 AD2d 457, 378 NYS2d 138 (3rd Dept.  7976).

NYS2d 396 (1977 ) ;  Bodf ish  v .

C. That,  whi le the evidence to establ ish the requisi te intent ion to

ef fect  a change of  domic i le  must  be c lear  and convinc ing,  Kle in v .  State Tax Comm.

55 AD2d a t  984,  390 NYS2d a t  688;  Bodf ish  v .  Ga l lman,  50  AD2d a t  458,  378

NYS2d at 140, the question is not whether the taxpayer intends to leave New

York forever, but whether he intends to make the new location his "permanent

home with the range of sent iment,  feel ing and permanent associat ion with

i t . "  S t a r e r  v . G a l l m a n ,  5 0  A D 2 d  s 8 ,  3 L , 3 7 7  N Y S 2 d  6 4 5 , 6 4 8  ( 3 r d  D e p t .  1 9 7 5 ) .

D .

with the

State Tax

That  any per iod of  res idence,  however shor t ,  even a day,  when coupled

requis i te  in tent ,  is  suf f ic ient  to  establ ish a new domic i le .  Kle in v .

Commission, 55 AD at 984, 390 NYS2d at 688, ci t ing Dupuy v. [ , Iurtz,

s3 NY ss6  (1873) .

E.  Tha t ,  i f  dom ic i l e  i s  es tab l i shed  i n  New York  S ta te ,  t he re  i s  a  bas i s

taxat ion there in,  and presence in th is  State is  not  necessary in  order  forfo r

such

3 1 ,

Starer v.  Gal lman, 50 AD2d at

F. That the presumption against a foreign domici le is stronger than the

general  presumption againt a change of domici le from one state to another.  Klein

v. State Tax Comm:lrs: icg:55 AD2d at 983, 390 NYS2d aL 687; Bodf ish v.  Gal lman,

tax to be assessed against the taxpayer.

377 NYS2d at 648-

50 AD2d at 458, 378 NYS2d aL 1,40-147.
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G. That domici le,  whether of or igin or select ion, cont inues in existence

unt i l  another is acquired and Lhe burden of proof rests on the party who

al leges a change. Bodf ish v.  Gal lman, 50 AD2d at 459, 378 NYS2d at 747.

H. That pet i t ioners, Damon Mart in and Elaine Mart in,  have fai led to

sustain their  burden of proof imposed by sect ion 689 (e) of the Tax Law to show

that a bona f ide intent ion existed to abandon their  New York domici le and

establ ish a new domici le in England during 7972. That pet i t ioners were residents

of New York within the meaning and intent of  sect ion 605(a)(1) of the Tax Law

for the ent ire year 1972.

I .  That the pet i t ion of Damon Mart in and Elaine Mart in is denied in al l

respects and the Not ice of Def ic iency issued March 31, 1975 is sustained

together with such addit ional i -nterest as may be lawful ly due.

FEB O

DATED: Albany, New York

5 1981

STATE TAX COMMISSION

ISSIONER


