
STATE 0F NEI,rr YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anna Manzella

AFFIDAVIT OF MAII,ING

for Redeterminat ion of
of a Determinat. ion or
Sa les  & Use Tax
under Art ic le 28 & 29
for the Periods 1974 -

a  Def ic iency  or  a  Rev is ion
a Refund of

of the Tax Law
1977 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981 he served the within not ice of Decision by
mai l  upon Anna Manzel la,  the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Anna Manzella
1690 Bushwick Ave.
Mer r ick ,  NY 11566

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

- - l

Sworn to before me this
1 0 t h  d a y  o f  A p r i l ,  1 9 8 1 .

,/(_-. --



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anna Manzella

AFFIDAVIT OF MAITING

for Redeterminat ion of
of a Determinat ion or
Sa les  & Use Tax
under  Ar t i c le  28  &,29
for the Periods L974 -

a Def ic iency or a Revision
a Refund of

of the Tax Law
1977

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an
of the DepartmenL of Taxat ion and Finance, over 18 years of age, and
the 10th day of Apri l ,  1981, he served the within not ice of Decision
by mai l  upon Morr is B. Cohn the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely
postpaid wrapper addressed as fol lows:

employee
that on

sea led

Mr .  Mor r is  B .  Cohn
80-42 168rh st . .
Jamaica .  NY I I432

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pg!. i t ione1:

i

Sworn to before me this
10 th  Day o f  Apr i l ,  1981 , /



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 0 ,  1 9 B 1

Anna Manzella
1690 Bushwick Ave.
Merr ick, NY 11566

Dear  Ms.  Manze l la :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & \243 of the Tax Law, any proceeding in court  to
revi-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Cornrni,ssioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . i t ioner 's  Representa t ive
Morr is  B .  Cohn
80-42 168rh  St .
Jamaica ,  NY LL432
Taxing Bureau's Representat ive
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STA5E OF NEW YORK

STATE Tru( CCMMISSION

In the Matter of ttre Petition

of

AIll{A MANZELIA (Purchaser)

for Revision of a Determination or for
Refund of Sales and Use Ta><es r:nder
Articles 28 ard 29 of ttre Tax Lanr for tLre
Period lhrch L, J-974 ttrrough Febnra4z 28,
L977.

DECISION

Petitioner, Anna Manzella (pr-rrchaser), 1690 Buslrwick Averrue, !trerrick,

Netar York 11566, filed an application for revision of a deterrnination or for

refi.nd of sales and use ta<es r.rrder Articles 28 and 29 of ttre Tar Lani for ttre

period l4arch L, L974 throtrlh Febrr:ar1z 28, 1977 (f ite mo. 2J.87C) .

A srnall claims hearing was held before Judy M. C1ark, Hearing Officer,

at the offices of ttre State Ta>r Ccnrnission, T\aro Vibrld tYade Center, Nanr York,

Nenr York, on August L4, 1979 at 10:45 A.M. Applicant appeared $z l4orris Cohn,

Esq. The Audit Division atrpeared by Peter Crottlz, Esq. (Abralram Sctrnrartz,

Esq., of counsel).

ISSUES

I. Whether palarents by petitioner of ttre debts and taxes olred by ttre

seller qcnstituted part of tlre purchase pri-ce of business assets.

II. ItJhether tkre results of ttre audit performed on the selLer were comect.

III. Vihetkrer ttre penalties and interest applicable to the seller were

properly asserted against ttre purchaser.

FINDINGS OF FASI

1. O: Marclr L6, L977, petitioner notified tlre Atrdit Division of its

purchase on lt{arch 9, L977 of t}re business kncunr as Jinmlz's Stationery sold by

Marion E. Braun. TLre purchase price of ttre busjness was stated as $51500.00.
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2. On Augu.st 29, L977, the Audit Division issued a Notice arrd Dsnancl

for Palzment of Sales and Use Ta:<es Due for tlre period March L, L974 through

Febn-ra4r 28, 1977 against petitioner, Anna l{anzella (Purchaser), for $41869.61

tar, plus penalties and interest. The tikrtj-ce was issued as a result of a

fieLd audit of ttre seller's business and represented petitioner's liability as

purchaser r.:rder section 1141(c) of ttre ttre Ta>< Law.

3. TLre Notice was reduced W the Alrdit Division on February 27, 1978 tp

ta< dr:e of $2,527.11, plus penalties and interest of $I,611.95. PetiLioner

protested the initial Notice on Novsnber 25, L977.

4. Thre sel1er's re@rds were not sufficient to verify tlre e<act arpunt

of ta<; therefore, the Audit Division based its assessnent on a markrp of the

sellerrs purchases for the test period Janua4r 1 tLrrough Septenrlcer 15, 1975.

ttre ta<able purchases were later adjusted by tlre Audit Oivision, Ttre taxable

sales reported by tlre seller were deducted frcnr ttre audited ta<abIe sales and

the difference held snlcject to tax.

5. Pr,rrsuant to an agreenent e><ectrted by petitioner and ttre seller, ttre

pr:rchase price of ttre bu.siness ($5,500.00) was distributed to creditors arrd

ttre State of New York in palznent of debt-s and taces cnr.red. Busj-ness assets at

the time of sale included $300.00 in inventory and $600.00 in furnittrre ard

fixtures.

6. Petitj-oner contended that tlre anpunt of her liability should be

limited to $900.00 since ttrat was ttre anpunt of business assets purchased.

She contended ttrat tkre distriJcution of purcLr,ase mcney to tlre sellerrs creditors

was not for bwiness assets.

7. At ttre hearing, tLre sellerrs representative testified that the

business had declined and that tLre test period used on atrdit was not indicative
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of later periods. A purcJ:ase invoice and a statement were sulrnitted frcm tr,o

sttppliers; hcnrever, ttrey were not conclusive as to ttre seller's overall activiQz

for tkre period inrzolved.

8. Petitioner c-ontended that errors ecisted in the crediting of ta<

paid throtgh satisfaction of wa:rants issr-red against tlre selIer. Petitioner

did not sutrnit any docr-unerrtaqz evidence to shqrr ttrat tlre ontended errors had

arry effect on tlre audit results.

9. Petitioner contended that ttre penalLies and interest were applicable

only to tlre seIler.

@NCLUSIONS OF IAhi

A. That section 1I41(c) of tlre Tax Law provides that a purchasen may be

held liable for the palznent of taxes determined due frcrn the seller, limited

to an anount not in e><cess of ttre purchase price or faj-r market value of tlre

business assets sold, wlr-i-chever is higher.

B. That the purchase price of ttre business ]a:oun: as .finnqr's Stationeqr

was $51500.00, regardless of tlre distribution of ttre consideratj-on; and that

the limitation of the purclraser's liability enccnpasses intangible, as well as

tangible, bu.siness assets sold. That, accordjngly, palzrnents $z petitiorrer of

the debts and taxes crnred by ttre selter constituted part of tlre pr.rchase price

of business asseLs.

C. That the records of ttre seller were not adeqrrate for determining an

exact anount of tar; and ttnt tkre ar:dit perfonred on the seller's books and

records by the Audit, Division was in accrcrdance wittr section 1138(a) of the

Tar Iaw.

D. That section 1145 (a) (3) of ttre Ta< Law states in part that, "Unpaid

penalties ard interest may be determj-r:ed, assessed, collected and enforced in
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the sane rnanner as the ta:r inposed by ttris article. " ftrat tlre petitioner was

properly assessed for penalties and interest applicable to ttre sellen in

acrcrdane wittr sections 1141(c) arxi 1145(a) (3) of ttre Ta:< Iaw.

E. That the petition of Anna l,lanzella (purchaser) is denied; and the

Notice and Demancl for Palzment of Sa1es and Use Taxes Due issr.red Ar.lgr.rst 29,

1977 and revised orr Febnrarlz 27, 1978 is sustained.

DATED: Albany, New York

APR 1 0 1981


