
STATB OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Petition
o f

Edward F. & Kathleen Manhart

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1973.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Edward F. & Kathleen Manhart,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid h'rapper addressed as fol lows:

Edward F. & Kathleen Manhart
474 hr i l lowgreen Dr.
Amherst, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee
forth on said wrapper is

is the pet i t ioner
the last known addre

Sworn to before me this
30 th  day  o f  October ,  1981.



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward F. & Kathleen Manhart

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1973.

AI'F]DAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon F. C. hl i l l iams the representat ive of the pet i t ioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

F .  C.  t { i l l i ams
19 Mar i l yn  Ct .
Tonawanda, NY 14150

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t . ioner
last known address

further says that the said addressee
herein and that the address set forth

the representative
said wrapper is the

i s
on

of the representat ive of the pet i t i r .

Sworn to before me this
30 th  day  o f  0c tober ,  1981.



5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  30 ,  1981

Edward F. & Kathleen Manhart
474 \li l lowgreen Dr.
Amherst, NY

Dear  Mr .  &  Mrs .  Manhar t :

P1ease take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inguiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l/ (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
F. C .  l / i l l iams
19 Mari lyn Ct.
Tonavranda, NY 14150
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDWARD F. MANHART and KATHIEEN MANHART

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioners, Edward F. Manhart  and Kathleen Manhart,  474 l , / i l lowgreen

Drive, Tonawanda, New York 14150, f i led a pet. i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax law

for  the  year  1973 (F i le  No.  15892) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,  at

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

January  27 ,  1981 a t  2 :45  P.M.  Pet i t ioners  appeared by  F .  C.  Wi l l iams.  The

Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Patr ic ia L. Brumbaugh, Esq.,

o f  counse l ) .

ISSUES

I. l {hether the Not ice of Def ic iency should be dismissed on the grounds of

l a c h e s .

I I .  Whether the statut.ory period of l imitat ion on assessment had expired

since assessment was not made within the three vears.

FINDINGS OF FACT

1. Pet i t ioners, Edward F. Manhart  and Kathleen Manhart,  t imely f i led a

joint New York State Income Tax Resident Return for 1973.

2, 0n May 24, 1976, the Audit  Divis ion issued a Statement of Audit

Changes wherein, as the result  of  an audit ,  a casualty loss was disal lowed.
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Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners on t lay 24,

1976 assert ing addit ional personal income tax due in the amount of $487.61,

p l u s  i n t e r e s t  o f  $ 7 7 . 0 5 ,  f o r  a  t o t a l  d u e  o f  $ 5 6 4 . 6 6 .

3. 0n July 27, 1976, the pet i t ioners f i led a pet i t ion with New York State

Tax Comnission.

4. 0n December 22, 1980, a Not ice of Smal l  Claims Hearing was given to

the pet i t ioners, schedul ing a hearing on January 27, 1981.

5. At the hearing, the pet i t ioners asserted that the State Tax Commission

be barred from proceeding with this matter because of the inordinate amount of

t ime which had lapsed since the f i l ing of the pet i t ion in quest ion.

6. The pet i t ioners further argued that the statute of l imitat ions had

passed based on the fol lowing from the Internal Revenue Service's Publ icat ion

17,  Your  Feder4 l  Income Tax ,  fo r  use  in  p repar ing  1980 re tu rns ,  page 9 :

Records that support an item of income or a deduction appearing
on a return must be kept until the statute of limitations for the
return runs out. Usually this is 3 years from the date the return
was due or 2 years from the date the tax was paid, whichever is
I a t e r .

CONCIUSIONS OF LAW

A. That the State Tax Commission is not

against pet i t ioners. A state agency or body

its governmental power regarding acts within

the record in the instant case shows no undue

in inst i tut ing act ion, therefore, the remedy

is unfounded.

estopped from making a clain

cannot be estopped from assert ing

its goverrunental caPacitY. That

delay by the State Tax Commission

of laches claimed by pet i t ioners

B. That the Not ice of Def ic iency issued against pet i t ioners on YIay 24,

7976 for 1973 was issued within three years after the New York State Income Tax

Resident Return was f i led. Sect ion 683(e) of the Tax Law states that "The
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running of the period of l imitat ions on assessment or col lect ion of tax or

o ther  amount . . . sha l l ,  a f te r  the  mai l ing  o f  a  Not ice  o f  Def ic iency ,  be  suspended

for the period during which the Tax Comnission is prohibi ted under subsect ion

(c) of sect ion six hundred eighty-one from making the assessment or from

col lect ing by levy." The Audit  Divis ion is not barred from assessing tax when

a Notice of Def ic iency is issued within three years after a return is f i led.

C. That the pet i t ion of Edward F. Manhart  and Kathleen Manhart is denied

and the Not ice of Def ic iency issued Ylay 24, L976 is sustained, together with

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

0cT 3 0 tggl



STATE OF NEI,I YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Edward F. & Kathleen Manhart

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
t 9 7 3 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Edward F. & Kathleen Manhart,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid r l rrapper addressed as fol lows:

Edward F. & Kathleen Manhart
27  \n .  G i ra rd  B lvd .
Kenmore, NY l42Lj

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  December ,  1981.

that the
forth on

addressee
wrapperT is

s a i d
s a i d

\
I
I

is  the pet i t ioner
the last known address
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