
STATE OF NEhI YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion
o f

Joseph & Roslyn Manganaro

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax Law for the
Year 7976

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph & Roslyn Manganaro, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Joseph & Roslyn Manganaro
57 89rh  Sr .
Brooklyn, NY 1L209

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

that.  the said addressee is the pet i t ioner
forth on said wrapper is the last known address

----'?



STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of
o f

Joseph & Roslyn

the Petition

Manganaro

AFFIDAVIT OF MAITINC

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of NYS & NYC
Income Tax under Article 22 & 30 of the Tax Law
for the Year 1976

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mail upon Leonard Bailin the representative of the petitioner in the within
proceedinS, bY enclosing a t . rue copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr .  leonard  Ba i l in
299 Broadway
Ner+ York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on sai-d wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Joseph & Roslyn Manganaro
5 7  B g r h  S r .
Brooklyn, NY II2O9

Dear  Mr .  &  Mrs .  Manganaro :

Please take not ice of the Decision of
herewith.

the State Tax Commission enclosed

You have now exhausted your right of review at the administrative leve1.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be couunenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Leonard Bai l in
299 Broadway
New York, NY 10007
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK

STATE TAX CO}ITfiSSION

fn the Matter of the Petition

of

J0SEPH UANGANARO and ROSLYN llANGAlmRo

for Redetermination of a Deficiency or
for Refund of Personal Incone Tax under
Articles 22 and 30 of the Tax Law for the
Year  1976.

DECISION

Petitioners, Joseph l{anganaro and Roslyn Manganaro, 57 89th Street,

Brooklyn, New York 11209, filed a petition for redetermination of a deficiency

or for refund of personal income tax under Articles 22 and 30 of the Tax f,aw

for the year 1976 (Fite No. 24066).

A snall claims hearing was held before Samuel LeW, Hearing Officer, at

the offices of the State Tax Cormrission, Two World Trade Center, New York, New

York, on 0ctobet 21, 1980 at 10:45 A.U. Petit ioners appeared by Leonard

Bailin, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Abrahan

$chwartz ,  Esq. ,  o f  counsel ) .

ISSIJE

hlhether petitioner Joseph Manganaro's New York City taxable income shall

be the same as his reported New York State taxable incone, and if so required,

does this violate petitionert s right under the equal protection clause of the

Fourteeath Amendnent to the Federal Constitution.

FINDINGS OF TACT

1. Petitioners, Joseph Manganaro and Roslyn Hanganaro, filed a joint New

York State Income Tax Resident Return with New York City Personal Income Tax,

Form IT-20L1208 for 1976. 0n said return, petitioner Joseph Manganaro deducted

from his reported New York City taxable income excess contributions nade for
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him by his professional corporation to a t'Keoghfi plan in the anount of $24r99f.00.

In addit ion, petit ioner Joseph Manganaro claimed a capital loss of $11000.00.

2. On March 30, 1978, the Audit Division issued separate notices of

deficiencies against each petitioaer for the year 1976. The l{otice issued

against petitioner Joseph l'langanaro asserted personal income tax of $638.53,

plus interest of $51.75, for a total of $690.28. The Notice r,ras issued on the

grounds that the excess contributions of 924,991.00 made for petit ionerrs

benefit by his professional corporation to a 'tKeogh'r plaa is required to be

added back to his reported l{ew York City Laxable incone. In addition, the

capital loss rdas limited to $500.00 for conputing both his New York State and

New York City taxable incone.

The Notice issued agaiast petitioner Roslyn Manganaro asserted personal

income tax of  $100.54,  p lus in terest  o f  $8.14,  for  a  to ta l  o f  $ f08.68.  The

Notice was issued on the grounds of real-locati.on of withholding taxes paid by

petitioner Joseph ttanganaro.

3. At the hearing, petitioner Joseph llanganaro cooceded to the disallowance

nade to the reported capital loss.

4. Petitioner Joseph llanganaro argued that as a professional, operating

j.n corporation forn, the add back provisions adopted by New York State as

applied to New York City personal income tax is a denial of equal protection

under the Fourteenth ,Anendment of the Federal Constitution. He urade this

argument on the grounds that all other individuals operating as a corporation,

other than professionals, are not required to add back to their individual

taxable income, excess payments paid by their corporation to a "Keoght' plan.

coNclusroNs oF tAt|I

A.

and

That petitioner Joseph Manganaro's New York City taxable income shall

be the same as his New York State taxable income in accordance withnean
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the meaning and intent of Article 30, section 1303 of the Tax Law which provides

that the New York City taxable income of a New York City resident individual

shall mean and be the same as their New York State taxable income as defined

in sect ion 611 of the Tax Law.

B. That an adninistrative hearing is not the proper forum to challenge

the jurisdiction of the State Tax Comnission on the ground that a statute is

unconstitutional. The constitutionality of the laws of the State of New York

is presuned at the administrative 1evel of the New York State Tax Commission.

There is no jurisdiction at the adrninistrative level to decide the constitu-

t ional i ty of  a law (Tul ly v.  Gri f f in,  Inc. ,  429 U.S. 68 (1976);  Hospital

Television Systems, Inc. v.  New York State Tax Coumission, 63 l { isc.2d 705, 311

N . Y . S . 2 d  5 6 8  a f f ' d .  4 1  A . D . 2 d  5 7 6 ,  3 3 9  N . Y . S . 2 d  6 0 3 ) .

C. That the petition of Joseph Manganaro and Roslyn llanganaro is denied

and the Not ice of Def ic iency issued March 30, 1978, is sustained together with

such interest as may be legal ly owing.

DATED: Albany, New York STATE TAX COMMISSION

5 1981JUN

ISSIONER

COMI'TISSIONER


