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STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Herbert  Maletz

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of Lhe

for  the  Year  1970.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Herbert  Maletz,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid rrrapper addressed as fol lows:

Herbert Maletz
27 Tompkins Circle
Staten Is land,  Ny 10301

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

5 th  day  o f  February ,  1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

/'
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STATE OF NBLI YORK
STATE TAX COIO{ISSION

In the Matter

Herbert  Maletz

the Petit ion

a Defic iency or a Revision

Refund of

Tax Law

o f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or  a

Personal Income Tax

under Article 22 of |ullre

fo r  t he  Yea r  1970 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon Steven P. Howard the representative of the petitioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Steven P. Howard
Holzka, Donahue, Kuhn & Howard
3 5 8  S t .  M a r k r s  P I .
S ta ten  Is land,  NY 10301

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service withi .n the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t i -oner herein and that the address set forth on said wrapper is the last

known address of the representative of the petitioner. ,.n )

Sworn to before me this

5th day of February, 1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBA,NY,  NEW YORK 12227

February  5 ,  1981

Herbert  Maletz
27 Tompkins CircIe
Sta ten  Is land,  NY 10301

Dear Mr . llaLetz:,

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nol^7 exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Steven P. Howard
Holzka, Donahue, Kuhn & Howard
3 5 8  S t .  M a r k ' s  P l .
S ta ten  Is land,  NY 10301
Taxing Bureau's Representat ive

I



STATE OF Nm^l YORK

STA15 TAX CCI4MISSION

In the l4att€r of ttre Petition

of

HERBERT }4ALETZ

for Redetennination of a Deficienqg or
for Refi:rd of Personal Inoone Ta< urder
Article 22 of the Tar Law for ttre Year
1970.

DECISION

Petitioner, Herbert Maletz, 27 Ibnpkins Cjrcle, Staten Islard, lbw York

10301, filed a petition for redeterrnination of a deficienq,z or for refirrd of

personal inccnre ta< r.mder Article 22 of the Tax Iaw for ttre year 1970 (File

l,Io. 17375) .

A srnall claims hearing was held before William Valcarcel, Hearj-ng Officer,

at tlre offices of the State Tax Ccnrnission, T\r,rc Wor1d Ttade Center, Nov York,

New York, on October 22, L979 at 2245 P.M. Petitioner, Herbert Nlr-1.eLz, appeared

pro se. The Atrdit Division appeared by Ralph J. Vecchio, Ese. (Samuel F?eurd,

Esq., of counsel).

ISSUE

Whether petitioner, Herbert l,tln.LeHz, is sr:bject to a penalQz r-uxler section

045 (g) of tkre Ta>< Iaw as a person who wiIlfulIy failed to collect, Eutlrfu1ly

account for ard pay over withLrolding taces.

F]NDNIGS OF FACT

1. Corq:usec Data Corporation (hereinafter "Ccnqusec") failed to pay

over to the rnonre Ta< Bureau ;2,493.79 in personal inonre taxes wittrLreld from

its enployees dr:ring the period Januarry L, I97O to Septenber 30, 1970.
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2. O: Septenber 25t 1972, the Inccnre Tax Bureau issued a I'trotice of

Deficienry for $2,493.78, along with an o<plarntory Sta@nent of Deficiency,

inposing a pernlty urder sectj-on 085(g) of ttre Ta< Iaw against petitioner,

Herbert Nh1.etz, as a person who wilIfully failed to collect, truthfully account

for ard pay over persorral inccnre taxes witlrl:eld b1z Corprrsec.

3. Petitioner, Herbert l{a1etz, was vicepresident of Ccnpusec in ctrarge

of ccnputer operations during tkre year 1970. He was a rninority stockholder

ouning approxirnately one percent of ttre total corporate stock.

4. Petitioner was given thre auttrority to sign corporate ch.ecks, rartdch

required two sigrr,atures. Petitioner did rpt sigrr arry corporate tax retr:rns or

participate in tlreir preparation.

5. The president ard treasurer of @rpusec were both certified public

accountants ard were in clrarge of tle adninistrative ard fjnancial fiinctions

of tLre cortrnration. Petitioner, Herbert Ir-/taletz, had nc authoritlr or rrcice in

the financial ard managenial functions of @rpusec.

6. Petitioner. was not, a\^rare of tlre oorporation's financial difficulties

until Ju1y, 1970, when @rpusec nrrved to a nen location ard terrnirnted npst of

its enployees. Petitioner crcntjnued. rerdering senrices during July, August

ard Sep@nben' L970, but wittrout recej.ving a sala:ry or otler ocnpensation.

7. Petitioner was not given access to the books and records of Conpr.rsec

ard was not aware tlrat personal inccnre ta:<es wittrtreld from its enploD/ees r^rere

not being rgnitted to ttre Incqne Ta< Bureau.

CONCI;US]O}ilS OF IAhI

A. Th,at petitioner, Herbert lrh1etz, was not a person, as defined urder

section 685 (n) of tLre Tax Law, vfio willfully failed to collect ard pay c /er

personal incqre ta:<es wittrLreld. by Corpr-rsec Data Corporation dr:ring ttre year

I970.
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B. Ihat petitioner, Herbert l4aIetz, is not subject to a penalty within

the meani-rg ard intent of section 085 (g) of ttre Ta< Law.

C. That tle petition of Herbert tr4aIetz is granted ard ttre ldotice of

Deficiency issued Septenber 25t L972 is cancelled.

DATED: Albany, New York

FEB 0 5 1981


