
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Lott Manufacturing Company
and Parker  M. Lot t  and Helen C.  Lot t

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
and UBT under Ar t ic le  22 & 23 of  the Tax Law for
t h e  F . Y . E .  8 / 3 1 / 7 4  a n d  1 9 7 2  &  1 9 7 4 .

MFIDAVIT OF MAITING

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Lot t  Manufactur ing Company,  and Parker  M. Lot t  and Helen
C. Lot t  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy
the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed  as  f o l l ows :

Lott Manufacturing Company
and Parker  M. lo t t  and Helen C.  Lot t
Box 24
Stow, NY 14785

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27Lh day of November, 1981

addressee  i s  t he  pe t i t i one r
wrapper isr*e last. tngwn address

/ \ i j
l ' , i l

, ! i i

thaL the said
for th on said

)



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Lott Manufacturing Company
and Parker M. Lott  and Helen C. Lott
Box 24
Stow, NY 747&5

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A1bany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

LOTT MANUTACTURING COI{PANY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Fiscal Year
Ended August 31, 7974.

DECISION

In the Matter of the Pet i t ion

o f

PARKER M. LOTT and IIELEN C. LOTT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1972 and 1974.

Pet i t ioners, Parker M. lot t ,  Helen C. Lott  and lot t  Manufactur ing Company,

Box 24, Stow, New York 14785, f i led pet i t ions for redeterminat ion of def ic iencies

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years 7972, 1974 and f iscal  year

ended August  31 ,  1974 respec t ive ly  (F i le  Nos.  15825 and 16881) .

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing Off icer,  at

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

January  29 ,  1981 a t  9 :15  A.M.  Pet i t ioner ,  Parker  M.  Lo t t ,  appeared pro  se .

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Patr ic ia l .  Brunbaugh,

E s q . ,  o f  c o u n s e l ) .

ISSI]ES

I.  l {hether the not ices of def ic iency should be dismissed on the grounds

that the case was not transferred to the Law Bureau within 120 days after
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service in accordance with sect ion 607.7(f)  of  the State Tax Commission Rules

of Pract ice and Procedure effect ive January 1, L916.

I I .  Whether the not ices of def ic iency should be dismissed on the grounds

of  laches .

III. Idhether the Audit. Division properly allocated the condernnation award

thereby subject ing that port ion to New York State unincorporated business tax.

IV. Whether the pet i t ioners, Parker M. Lott  and Helen C. Lott ,  are ent i t led

to  a  $1001000.00  cap i ta l  ga in  exc lus ion .

FINDINGS OF FACT

1. Pet i t ioners, Parker M. Lott  and Helen C. Lott ,  f i led New York State

income tax resident returns for 1971 through 1974. Pet i t ioners also f i led two

amended New York State income tax resident returns for 1971.

2. Pet i t ioner,  Lott  Manufactur ing Company, f i led New York State partnership

returns for f iscal  years ending August 1, 1971 through August 1, 1974.

3. 0n Apri l  12, 1976, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioners, Parker M. Lott  and Helen C. Lott ,  for 1971 through 7974,

asser t ing  persona l  income tax  o f  $836.64 ,  p lus  in te res t  o f  $140.43 ,  less

overpaJrurent and interest of  $511.05, for a balance due of $366.03.

4. On Apri l  12, 1976, the Audit  Divis ion issued a Not ice of Def ic iency

agains! pet i t ioner Lott  Manufactur ing Company for f iscal  year ending August 1.,

1974,  asser t ing  un incorpora ted  bus iness  tax  o f  $415.54 ,  p l -us  in te res t  o f

$ 4 3 . 9 7 ,  f o r  a  t o t a l  o f  $ 4 5 9 . 5 1 .

5. The not ices of def ic iency were issued as the result  of  a f ie ld audit

on the grounds that the partnership income was not properly reported. 0n

July 19, L976, the pet i t ioners f i led a pet i t ion for redeterminat ion of the

not ices of def ic iencv.
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6. Pet i t ioner Parker M. Lott  and pet i t ioner Helen C. Lott  are partners of

Lott Hanufacturing Company sharing the profits 60 percent and 40 percent

respectively. The principal business activity of the company was manufacturing

metal  products. Pet i t ioners Parker M. Lott  and Helen C. Lott  converted the

f i rst  f loor of their  personal residence into a restaurant.  Pet i t ioners Parker

M. lot t  and Helen C. Lott  depreciated their  personal residence, the improvement

to the residence and the equipment for both the building and restaurant on the

books of Lott Manufacturing Company. Lott Manufacturing Company was not

located on the property with the pet i t ioners Parker M. Lott  and Helen C. Lott

persona l  res idence.

7. 0n August 26, 1971 and August 25, 1973 the pet i t ioners received part

payment from a condemnation award which took their personal residence, which

included the restaurant,  a four car garage, a ut i l i ty house, eight acres of

land and miscel laneous structures. The Audit  Divis ion assigned f i f ty percent

of the condemnation award to the partnership based on the value of the business

property (restaurant) over the total property condemned.

The pet i t ioners argued that the al locat ion of the award to the business

was too high, but presented no evidence to support  their  content ion.

B. Pet i t ioners, Parker M. Lott  and He1en C. Lott ,  further argued that

they should be al lowed to exclude from gross income up to $1001000.00 of gain

on their  personal return in accordance with secLion I2L of the Internal Revenue

Code which al lows a one-t ime exclusion of gain from the sale of a pr incipal

res idence.

9. The pet i t ioners further asserted that the State Tax Commission be

barred from proceeding with this matter because sect ion 601.7(f)  of  the State

Tax Commission Ru1es of Pract ice and Procedure was not fol lowed. Pet i t ioners
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lapsed since the
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on the grounds that an

their  pet i t ions.

CONCTUSIONS OF tAW

inordinate amount of time hadof laches

f i l ing of

A .  That  sec t ion  601.7( f )  o f  the  Sta te  Tax  Commiss ion  Ru les  o f  Prac t ice

effect ive January 1, 1976 provides as fol lows:

"f .  I f  no disposit ion can be had with the pet i t ion review and
conference unit  within 120 days after service, the case f i le wi l l  be
transferred to the law bureau.t t

That sect ion 601.26 of the State Tax Commission Ru1es of Pract ice effect ive

January 1, 1976 provided in pert inent part :

"Effect ive Date and Transit ion Provisions: These rules shal l  be
effective January 1, 7976, on a tempo.rary basis and shall become
permanent on July 1, 1976 unless amended or revoked by the Commisison
after public hearings and further review by the Commission prior to
t h e  d a t e . . . . "  ( E m p h a s i s  s u p p l i e d )

That sect ion 601.7(f)  of  the State Tax Commission Rules of Pract ice effect ive

January 1, 7976 vas repealed and new rules were f i led on JuIy 2, 1976. Moreover

the Rules of Pract ice should not be regarded as mandatory but are directory

only,  (Matter of  Santoro v.  State Tax lqmmtssion, A1bany County Special  Term,

Conway, J. ,  January 4, 1979) i t  therefore holds that the remedy claimed by

pet i t . ioners is unfounded.

B. That the State Tax Comrnission is not estopped from making a claim

against pet i t ioner.  A state agency or body cannot be estopped from assert ing

its governmental power regarding acts within its goverilnental capacity. That

the record in the instant case shows no undue delay by the State Tax Commission

in inst i tut ing act ion, therefore, the remedy of laches claimed by pet i t ioners

is unfounded.

C. That pet i t ioners did not sustain the burden of proof imposed by

sect ion 689(e) of the Tax Law, to show that the method of al locat ing between
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business and personal used by the Audit

tax l iabi l i ty for years at issue. They

evidence to show wherein the notices of

otherwise incorrect.

Divis ion did not properly ref lect their

have further failed to submit such

def ic iency dated Apri l  12, 1976 were

D. That pet i t ioners, Parker M. Lott  and Helen C. lot t ,  are not ent i t led

to  a  $100,000.00  cap i t .a l  ga in  exc lus ion  in  accordance w i th  sec t ion  121 o f  the

Internal Revenue Code since the condemnation award was before July 26, 1978.

E. That the petitions of Lott Manufacturing Company, Parker M. Lott and

Helen C. Lott  are denied and the not ices of def ic iency issued AprLL 26, 1976

are sustained, together with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

hilV2?lggt,

COMMISSION


