
STATE 0F NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Vincent Lor igo
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Eetermination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Vincent Lor igo, the pet i t ioner in the r+i thin proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Vincent Lorigo
234 Bird Ave.
Buffalo, NY 74213

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and Lhat the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  October ,  1981.

that the
forth on

sa id  addressee is the pet i t ioner
said wrapper s the last known a



STATE OF NEW YORK
STATE TAX COMMISSION

n the Matter of the Pet i t ion
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Vincent Lor igo
AIT'IDAVIT OF MAII.ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 5 .

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Ralph C. lor igo the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Ra1ph C. Lorigo
Greenan, Lorigo & l ihelan
3904 Seneca St .
llest Seneca, NY 14224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet. i t ioner
last known address

further says that the said
herein and that the address

addressee
set forth

is the
on sa id

representative
wrapper is the

of the representative e  pe t i t i r .

Sworn to before me this
30 th  day  o f  October ,  1981.



5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

October  30 ,  1981

VincenL lor igo
234 Bird Ave.
Buffalo, NY 74213

Dear  Mr .  lo r igo :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comrnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Ralph  C.  Lor igo
Greenan, lorigo & Wtrelan
3904 Seneca St .
[{esL Seneca, NY 74224
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petition

o f

VINCENT TORIGO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1975.

DECISION

Peti t ioner,  Vincent lor igo, 234 Bird Avenue, Buffalo,  New York 14213,

f i led a pet. i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1,975 (Fi le No. 22072).

A smal l  c laims hearing was held before Carl  P. hrr ight,  Hearing Off icer,  at

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

January 28, 19B1 at 10:45 A.M. Pet i t ioner Vincent l "or igo appeared with Ralph C.

Lor igo ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  L .

Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSIJE

Whether pet i t ioner was

account for and pay over New

Inc. for the period January

a responsbi le person required to

York State withholding taxes of

1 ,  1975 th rough March  31 ,  L975.

FINDINGS OF FACT

col lect,  t ruthful ly

JLB Provisions,

1. During 7975, three forms IT-2101, New York State Income Tax Bureau -

Employers Return of Personal Income Tax t{ i thheld for the period January 1, 1975

through March 3L, 1975, were f i led r+i th the Income Tax Bureau by JtB Provisions,

Inc. showing tax having been col lected for the period stated above amounting to

$972.29. The forms were signed by Jeffrey Bengerman. No remit tance was made

with the returns-
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2. 0n February 15, 1978, the Audit  Divis ion issued a Statement of Def ic iency

and a Not ice of Def ic iency to pet i t ioner Vincent Lor igo for the period January 1

to March 31, 1975 for $972.29. The def ic iency asserted a penalty equal to the

unpaid withholding taxes due from JLB Provisions, Inc.

3. Pet i t ioner,  Vincent Lor igo, was a founder of JLB Provisions, Inc. He

was president and 50 percent stockholder of JLB Provisions, inc. dur ing 1975,

Pet i t ioner was in charge of the day-to-day operat ions of JLB Provisions, Inc.

and supervised the employees.

4. Pet i t ioner contended that he had no voice or authori ty in the f inancial

funct ions of the corporat ion though he had the authori ty to sign checks. He

also contended that the f inancial  af fairs were handled predominant ly by the

secretary-treasurer,  Jeffrey Bengerman. He further contended that al though he

was president,  he was unaware that the withholding taxes were due.

CONCI,USIONS OF LAW

A. That pet i t ioner,  Vincent Lor igo, was a person required to col lect,

truthfully account for and pay over New York State withholding taxes due fron

JLB Provisions, inc. for the period January 1 through March 31, 1975 in accordance

with the meaning and intent of  sect ions 685(n) and 685(g) of the Tax Law.

B. That the term "wi l l fu l"  as used in the statute means an act,  default

or conduct voluntar i ly done with knowledge that,  as a result ,  t rust funds

belonging to the government wi l l  be used for other purposes (Matter of  Levin v.

G a l l m a n ,  4 2  N . Y . 2 d  3 2 ,  3 9 6  N . Y . S . 2 d  6 2 3 ,  3 6 4  N . E . 2 d  1 3 1 6 ) .  T h e  c o u r t  f u r t h e r

stated that no showing of intent to deprive the Government of its money is

necessary only something more than accidental  nonpayment is required (Id.  at

34).  In l ight of  these pr inciples pet i t ioner cannot avoid responsibi l i ty by

fai l ing to concern himself  in seeing that taxes are being paid when he is
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obviously in charge of assets of the corporat, ion. McHugh v. State Tax Cornmission,

417 N.Y.S.2d  799.  An examinat ion  o f  the  ins tan t  record  es tab l i shes  tha t

petitioner ldas president of the corporation, r^'as authorized to sign checks and

owned one half  of  the stock. The pet i t . ionerrs statement that he did not

part ic ipate in the managernent of the business, without support ing proof,  fai ls

to meet his burden that he, in fact,  was not "wi l l fu l i l  in his responsibi l i t ies.

C. That the petition of Vincent Lorigo is denied and the Notice of

Def ic iency dated February 15, 1978 is sustained.

DATED: Albany, New York

ocT 3 0 1981
TE TAX COMUISSION


