
STATE OF I{IEI' YORK

STATE TN( COMMISSION

In the llatter of the Petition
o f

Carl f. lonb Trust

for Redeteruination of a
of a Deternination or a
Tax uqder Article 22 af
1973,  1974 and 1975

Deficiency or a Revision
Refuad of Personal fncone
the Tax f,aw for the Years

AEFIDAVIT OF UAITING

is the petitioner
the last known address

$tate of New York
County of Albany

Jay Vredenburg, being duly sr*orn, deposes and says that he is aa employee
of the Departmeot of Taxation aod Finance, over 18 years of age, aad tbat on
the 15th day of May, 1981., he served the within notice of Decision by certified
mail upon carl Lonb Trust, the petitioner in the r.rithin proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Carl F. lonb ?rust
c/o Lincoln First Bank of Bochester
P.0.  Box 141.2
Rochester, $I 14603

and by depositing same enclosed in a postpaid properly addressed r.rrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal $ervice within the Stste of New York.

That deponent further says that the said addressee
herein and that the address set forth on said wrapper is
of the petitioner.

Sworn to before ne this
15th day of May, 1981.



STATE OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the Petition
o f

CarI F. Lomb Trust

ATFIDAVIT OF }IAIIING

for Redetermination of a Deficiency or a Revision
of a Defermination or a Refund of Personal Incone
Tax under Article 22 of the Tax Law
for the Years 1973, 1974 & 1975

State of New York
County of Albany

Jay Vredenburg, being duly sr+orn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over l8 years of age, and that on
the 15th day of May, 1981, he served the within not i ie of Decision by cert i f ied
mail upon Sterling J. I{eaver the represeatative of the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Sterling J. l,Jeaver
Nixon, Hargrave, Devans and Doyle
Lincoln First Tower
Rochester,  NY 14603

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusLve care and custody of
the United States Posta1 Service within the Stat.e of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that, the address set forth on said wrapper is the
last known address of the representative of the petitiooer. 

l
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Sworn to before ne this
15 th  day  o f  May,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 15,  1981

Carl F. f,onb Trust
c/o li.ncoln First Bank of Rochester
P.O.  Box 1412
Rochester, NY 14603

Gentleuren:

Please take notice of the Decisioo of the $tate Tax Cormrission enclosed
berewith.

You have now exhausted your right of review at the administrative level.
Pursuant to eection(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comnission can only be iostituted uoder
Article 78 of the Civil Practice Laws and Rules, and nust be comnenced in the
Supreue Court of the State of New York, Albany County, withia 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
witb this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York L2227
Phone tl (5r8) 457-6240

Very truly yours,

STAIE TAX COH}'ISSION

cc: Petit ioner's Representative
$terl ing J. Weaver
Nixoa, Hargrave, Devans and Doyle
Lincoln First Tower
Rochester, NY 14603
Taxing Bureau' a Representative



STATE OT NEW YOM(

STATE TAX COU}fiSSION

Ia the Hatter of tbe Petitiou

o f

CARI T'. f,OMB TRUST

for Redetermination of a Deficiency or
for Refund of Personal Incone Tax under
Article 22 of the Tax Law for the Years
1.973, t974 and 1975.

DECISION

Petitioner, Carl F. Lonb Trust, lincoln First Bank of Rochester, Trustee,

P.O. Box 14L2, Rochester, l{ew York 14603, filed a petition for redetermination

of a deficiency or for refund of personal incone tax under Article 22 of the

Tax Law for the years 1973, 1974 aad f975 (Fil-e No. 24366).

On September 14, 1979, petitioner advised the State Tax Comissioo' in

writingn that he desired to waive a snall clains hearing and to gubnit the

case to the State Tax Comission based on the entire record contained in the

f i I e .

ISSIIE

Whetber the 20 percent long-tern capital gain deduction modificationt

pursuant to sect ion 612{b)(11) of the Tax f ,aw, is appl icable to tbat part  of  a

trustfs net long-tern capital gainsn which as reguired by the terms of tbe

trustrs governing instrument, are paid or set aside for charitable donation to

organizat ions described in sect ion 170(c)(2) of the Internal Revenue Code.

FII.IDINGS OF TACT

1. Petitioner, a New York $tate resident trust, created by the will of

Carl F. Lomb, while a resident of New York State, timely fiLed New York State

fiduciary returns for the years 1973, '/.,974 and 7975.

2. In couputing New York taxable incone on said returns, petitioner

conputed the 20 percent long-term capital gains deduction modification required
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pursuant to sect ion 612(b)(11) of the Tax Law, as incorporated by reference in

section 618(4) of the Tax Law, by first reducing the net long-tern capital

gain deduction, pursuant to section L2A2 of the Internal Revenue Code, by 50

percent of those net long-term capital gains which, by the terns of the governing

instrurnent, were paid or set aside for charitable donation to organizations

described in section 170(c)(2) of the Internal Revenue Code, then computing

the sect. ion 672(b)(11) modif icat ion on the result  thereof.

3. 0n Decenber 1, 1976, the Audit Division issued a Statement of Audit

Changes to petitioner wherein it held, and accordingly conputed, that the

sect ion 612(b)(11) modif icat ion appl ies to the ful l  long-term capital  gain

deduction. Petitioner paid the deficiency under protest, which was comprised

of additional personal and nininum incone tax of i21219.73.

4. On l larch 9, 1977, pet i t ioner f i led a clain for refund for each of the

years at issue herein, contending that:

New York State allows the same exemption against taxation where
charitable renainders are concerned, but its position is then incon-
sisteat when j.t subjects the trust remainder to paynent of tax based
on a modif icat ion relat ing to capital  gains.

The net effect is to penalize charitable remainder by the
imposition of an additional tax on capital gains, whereas under
Federal law, all capital gains attributable to a charitable share
remain free of tax.

5. 0n l {arch 9, 1978, the Audit  Divis ion issued a fornal disal lowance of

pet i t ioner 's claim contending that:

As there is clearly a 12A2 deduction for Long-Tern Capital
Gains as you indicated on your refund claim there is no provision in
the New York State Tax Law that makes an exception for charitable
contributions and the full 20 percent nodification must be made on
Long-Term Capital Gains in computing New York taxable income of the
f iduciary.

6. Petitioner coutended that it was not within the legislaturets intent

to tax the chari table renainder of a trust when sect ion 612(b)(11) becane

applicable to estates and trusts. In support of this contention, it submitted
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the following:

(a) A letter from the Coumissioner of Taxation and Finance to the Governor

of the State of New York dated June 12, 1978, wherein he recomended executive

approval of Senate Bill No. 7497, the purpose of which was to exclude fron the

modif icat ion required pursuant to sect ion 612(b)(11),  any net gains set aside

by a trust or estate which are allowable as a deduction for charitable purposes

in accordance with the provisions of section 642 of the Internal Revenue Code.

Further, the Comnissioner states in said letter that:

Taxing net capital gains of an estate or trusL which are paid
or set aside for a charitable trurpose is inconsistent with Federal
tax law and was not the intent of the State Legislature when the
modif icat ion provided for under sect ion 512(b) (11) was nade appl icable
to estates or trusts.

(b) A letter fron the Chairnan of the Ways and Heans Committee to the

Counsel to the Governor of the State of New York, dated June 2, 7978, also

reconmending approval of Senate Bill No. 7497. He stated in said letter that

rrthis legisl-atioc amends the Tax Law and adninistrative code to alleviate thie

problen. f '

coNctusloNs 0F tAl{

A. That the Legislature, when they amended section 618(4) of the Tax Law

through chapter 424 of the Laws of 1978, specificall-y linited its applicability

by providing that only those "taxable years beginning after December thirty-first

nineteen hundred seventy-seven." Since the years at issue are 1973, 1974 and

1975, petitioner was required to make the modification required by Tax law

sect ions 612(b)(11) and 6f8(4) then in eff ,ecr.
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B. That the petit ion of Carl F.

clained per Clains for Credit or Refund

1977,  for  the years 1973,  1974 and 1975

DATED: Albany, New York

rvtAY 15 1981

Lomb Trust is denied and the

of Personal Incone Tax, dated

are hereby dismissed.

STATE TN( COIO{ISSION

refunds

March 9,


