
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Peter  I^ i .  L iu
and Lydia W. L iu

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  fncome
Tax under Ar t ic le  22 af  the Tax Law for  the Year
r97 4.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Peter W. l iu and Lydia W. Liu the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
\d rapper  addressed as  fo l lows:

Peter I^1. Liu
and lydia W. l iu
70  Spencer  Dr .
Shor t  H i l l s ,  NJ  07078

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
27th day of  November,  1981.

addressee is  the pet i t ioner
wrappeq is  the last  known address

. . ) / t )

Lhat  the said
for th on said

'/-*'"



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Peter l l .  L iu
and Lydia W. Liu
70 Spencer  Dr .
Shor t  H i l l s ,  NJ  07078

D e a r  M r .  &  M r s .  L i u :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone / t  (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PETER W. IIU and LSIA W. IIU

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1974.

DECISION

Peti t ioners, Peter W. Liu and Lydia t{ .  Liu,  70 Spencer Drive, Short

Hi l ls,  New Jersey 07078, f i led a pet i t ion for redeterninat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

yeax  7974 (F i le  No.  23419) .

The petitioners waived a hearing with respect to the above matter and

consented to the issuance of a decision based upon the record as it is presently

constituted.

ISSUE

Whether petitioners, who timely filed a petition with respect to a Notice

of Deficiency together with an anended return claiming a refund by changing

their filing status from joint to separate returns, are entitled to such

refund even though said clain was made more than three years after the original

return was deemed filed.

FI}TDINGS OF FACT

1. The pet i t ioners f i led a joint  resident return for the year 1974.

2. 0n January 20, 1978, the Audit Division issued a Statement of Audit

Changes against the petitioners inposing additional income tax in the anount

of $623.99 plus interest.  The Statement of Audit  Changes provided, in part :
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'iUI'IDER AUTHORIZATI0I{ 0F THE FEDERAT tAtt (SECTION 6103(8) 0r THE
INTERNAT REITENUE CODE), WE ITA\IE RECEI\JED NOTITICATION OF FEDERAT
AUDIT CHANGES AI'ID THE rOt[OttING DEFICIENCY IS BASED 0N fAIttlRE
TO REPORT SUCII CHANOES.
A }TODIFICATION REDUCING FEDERAf, ITEMIZED DEDUCTIONS }IUST BE
T'ADE TOR STATE AI{D IOCAT INCOIM TAXES INCTUDED IN FEDERAI
ITEI{IZED DEDUCTIONS . II

Ou April 4, 1978, a Notice of Deficiency rdas issued against petitioners

in  the amount  of  $623.99,  p lus in terest  o f  $157.52,  for  a  to ta l  o f  $781.51.

3. 0n June 23, 1978, petit ioners f i led a petit ion which Btated, ln part:

rrUpon consulting with our accountant, we have re-calculated our
1974 state incone tax based on a separate rgturn filing status.
The amended tax return is attached which is based on figures
adjusted after our Federal tax audit.  A refund of $280.21 is
requested.f '  (enphasis in original).

4. The petitioners are not protesting the Notice of Deficiency based on

unreported I'ederal changes increasing their Federal adjusted gross incone.

CONCIUSIONS OF LATC

and

York

A. That section 651(b) of the Tax f,aw provides, in part, that a husbaod

wife who filed a joint Federal return uray elect to file a separate New

State incone tax return on a siagle forn.

B. That section 660 of tbe Tax Law provides that any election authorized

or conditions as theby Article 22 of the Tax Law nay be changed on such terns

tax corunission tnay prescribe by regulation.

C. That section 154 of the incone tax regulations (20 NYCRR 154) establishes

conditions with respect to elections under the Internal Revenue Code and

conditions with respect to elections under Article 22 of the New York State

Tax Law. This section pernits a husband and wife who have filed an original

joint return to elect to change their return by filing anended separate returns

on a single forn. The Interoal Revenue Service pernits a change in filing

from a separate return to a joint return but does not perrit a change fron

joint to separate returns.
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D. That 20 NYCRR 154.4(c) provides, in part ,  "Where the change of elect ion

results in an overpaynent of tax, the return or amended return.. .wi l l  be

deemed a claim for refund for purposes of section 687 of the Tax Law, but

refund will be allowable only if such return or amended return is filed within

the  t ine  prescr ibed by  tha t  sec t ion . . . . r t

E. That sect ion 687(f)  provides, in part ,  that i f  a Not ice of Def ic iency

for a taxable year is mailecl to the taxpayer under section 681 and if the

taxpayer files a timely petition with the Tax Comission, it nay deternine

that the taxpayer has made an overpaynent for such year (whether or not it

a lso determines a def ic iency for such year).  Further,  Tax Law sect ion 687(g)

in establishing limitations on the amount of credit or refund urder section

687(f) of the Tax Law states, in pertinent part, that the overpayment deternined

shall not exceed the amount of tax which was paid within the period which

would be appl icable under subsect ions (a),  (b) and (c),  i f  on the date of the

mai l ing  o f  the  no t ice  o f  de f ic iency  a  c la im had been f i led . . . .

F. That an amended return claiming an overpayment, filed with a timely

pet i t ion for redeterminat ion of a def ic iency, wi l l  be deemed a claim for

refund as of the date of mailing of the Notice of Deficiency (Tax Law section

087(e)(2)).  That on the date of mai l ing of the Not ice of Def ic iency, pet i t ioners

were entitled to change their fil ing status election fron joint to separate

and to receive a refund of tax in the amount of $280.21.

G. That the clain for refund for 1974 is granted together with such

interest as may be lawfully due.

DATED: Albany, New York COMI"IISSION

NOv 2? 1981


