
STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter

Michael Levy

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determination

Personal Income Tax

under Art ic le 22 of

of a Def ic iency

or a Refund of

Lhe Tax Law

1 9 7 3  &  t 9 7 4 .

or a Revision

for the Years 1972

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Michael Levy, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Michael Levy
28 Knox Ln.
Engl ishtown, NJ O7726

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and thaL the address set  for th on said wrapper is  the last address of  the

pet i t ioner.

Sworn to before me this

6 th  day  o f  March ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

fn the l latter

Michael levy

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for RedeterminaLion

of  a Determinat ion

Personal Income Tax

under Ar t ic le  22 of

of  a Def ic iency or  a Revis ion

or a Refund of

the Tax Law

1 9 7 3  &  1 9 7 4 .for  the Years 1972

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mail upon Frank A. Idortmann the representative of the petitioner in the wi-thin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Frank A. Wortmann
60 E.  42nd.  S t .
New York, NY 10017

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

Sworn to

6th day

before me this

o f  M a r c h ,  1 9 8 1 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 6 ,  1981

Michael Levy
28 Knox ln.
Engl ishtown, NJ 07726

Dear Mr. Levy:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nol^r exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI'MISSION

Petitioner I s Representative
Frank A. Wortmann
60 E.  42nd St .
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I'IICHAEL LEVY

for Redeterminat.ion of a Deficiency or
for  Refund of  Personal  Income Taxes under
Art ic le  22 of  the Tax Law for  the years
7 9 7 2 , 1 9 7 3  a n d  1 9 7 4 .

DECISION

Peti t ioner,  Michael Levy, 28 Knox Lane, Engl ishtown, New Jersey o7726,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income taxes under Article 22 of the Tax Law for the years 7972, 1973 araLd 1974

( F i I e  N o .  1 5 5 0 3 ) .

A  fo rmal  hear ing  was he ld  be fore  Har ry  Iss le r ,  Esq. ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on November 16, 7977 and cont inued on December 1, 1978 (Frank Romano,

Hear ing  o f f i cer ) ,  and February  9 ,  lg79  (Herber t  car r ,  Hear ing  o f f i cer ) .

Pet i t ioner appeared by Frank A. t t lortmann, Esq. The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  (A lexander  Weiss  and Abraham Schwar tz ,  Esqs . ,  o f  counse l ) .

ISSUE

l {hether  pet i t ioner  was a person requi red to col lect ,  t ruthfu l ly  account

for  and pay over  wi thhold ing tax wi th respect  to  Kennedy,  Scheidel  & Young,

Inc. ,  and wi l l fu l ly  fa i led to do so,  thus becoming l iab le fox a penal ty  under

sec t i on  685 (g )  o f  t he  Tax  l aw .

FINDINGS OF FACT

1.  By  Not ice  o f  Def ic iency  da ted  May 19 ,  1975,  the  Aud i t  D iv is ion  asser ted

pena l t ies  o f  $L221948.27  aga ins t  pe t i t ioner  pursuant  to  subd iv ison  (g )  o f

sect ion 685 of the Tax law predicated upon the fai lure of Kennedy, Scheidel &
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Young Inc.  ( t r the Corporat ion ' r )  to  remi t  wi thhold ing tax in  the aforesaid

amoun t  du r i ng  1972 ,  1973  and  1974 .

2.  The Corporat ion l { tas engaged in business as a mechanical  t rades contractor

dur ing the tax per iod in  quest ion unt i l  October 1,  1974 when a general  ass ignment

for  the benef i t  o f  credi tors was executed by James I .  Kennedy,  pres ident  and

major i ty  s tockholder  of  the Corporat ion.

3.  By agreement  dated September 1,  1967 between James I .  Kennedy,  l la l ter  K.

Pet tersen,  Thomas J.  OrConnor and Michael  R.  Levy,  Kennedy,  as sole stockholder

and president  of  the Corporat ion,  agreed to sel I  49 percent  of  the CorporaLion 's

capi ta l  s tock to Pet tersen,  O'Connor and levy,  each of  whom was to receive an

equal  number of  shares according to var ious terms and condi t ions provid ing

inter  a l ia  for  insta l lment  payments by them and gradual  acquis i t ion of  the

shares,  and pursuaf i t  to  which Pet tersen,  O'Connor and Levy were ef fect ive ly

const i tu ted v ice-president ,  secretary and t reasurer ,  respect ive ly  and Pet tersen

was const i tu ted a d j - rector .  The agreement  fur ther  prov ided that  Pet tersen,

O'Connor and Levy should devote full t ime to the business of the Corporation,

that  notes,  checks and other  negot iable inst ruments of  the Corporat ion might

be s igned by any one of  i ts  of f icers "s igning s ingly" ,  and that  Pet tersen,

O iConnor  and  Levy ' r sha l l  supe rv i se  and  con t ro l  t he  ope ra t i on  o f  t he  bus iness

of  the corporat ion,  subject ,  however,  to  the r ight  of  Kennedy to have the

f inal  word wi th respect  thereto so long as Kennedy is  a s tockholder  of  the

Corpo ra t i on . r r

4.  The aforesaid agreement  was superseded by an agreement  dated June 6,

L972 beLween the same parties, which by its terms ackaowledged the then ownership

of  7rz shares each of  Pet tersen,  0 'Connor and Levy (7L shares represent ing 5

percent)  and which provided inter  a l ia  for  the insta l lment  sale of  a1-1 remain ing

shares by Kennedy to them in equal  numbers for  the tota l  sum of  $70,333.59.
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Said agreement  conta ined the ident ica l  prov is ions regarding the powers,  dut ies

and responsib i l i t ies of  pet i t ioner  as had been enumerated in  the pr ior  agreement .

5.  Pet i t ioner ,  Michael  R.  Levy,  held the t i t les of  t reasurer  and secretary l

t r easu re r  a f t e r  O 'Conno r ' s  depa r tu re  i n  1973 ,  excep t  t ha t  on  Ju l y  18 ,1974

Levy was fired by Kennedy, notwithstanding that such discharge was in apparent

v io lat ion of  the agreement  dated June 6,  1972.

6. Levy was a full t ime employee of the Corporation who devoted 90

percent  of  h is  work t ime to sol ic i t ing business,  purchasing mater ia ls  and

superv is ing construct i -on pro jects.

7 .  Levy  s igned  60  -  65  pe rcen t  o f  t he  Co rpo ra t i on rs  checks .

B .  Levy  s igned  checks  fo r  pay ro l l ,  o f f i ce  ren t ,  u t i l i t i es ,  gene ra l  b i l l s

of  the Corporat ion and wi thhold ing tax.

9.  Levy s igned tax returns of  the Corporat ion.

10.  Levy d id not  keep the books and records of  the Corporat ion.  These

were kept by a bookeeper and a firm of accountants retained by Kennedy.

11. Levy knew that withholding tax balances existed but did not know the

exact amount which remained unpaid.

12.  levy submit ted to or  acquiesced in the decis ions of  Kennedy wi th

respect  to  f inancia l  mat ters of  the Corporat ion.

CONCLUSIONS OF LAW

A. That  pet i t ioner  was a person requi red to col lect ,  Lruthfu l ly  account

for  and pay over  wi thhold ing tax wi th respect  to  Kennedy,  Scheidel  & Young,

Inc. ,  o f  which he was an of f icer  possessing general  superv isory power wi th the

wr i t ten author i ty  to  s ign corporate checks,  and who in fact  s igned checks for

payro l l  and general  credi tors l  and s igned tax returns.  (Tax Law S685(g) ;

Mat ter  of  McHugh v.  State Tax_Commission,  70 A.D.2d 987 1 Mat ter  of  Maclean v.
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State Tax ComrnisEag4, 69 A.D.2d, 951, aff  ,  d 49 N . Y . 2 d  9 2 0 ;  M a t t e r  o f  M a l k i n  v .

T u l l y ,  6 5  A . D . 2 d  2 2 8 . )

B.  That  pet i t ioner  wi l l fu l ly  fa i led to col lect  wi thhold ing tax in  that

he in tent ional ly  neglected to concern h imsel f  wi th whether  the tax was paid

al though he c lear ly  possessed the author i ty ,  pursuant  to wr i t ten contract ,  to

manage the Corporat ion and issue checks on h is  own s ignature.  His submiss ion

Lo or  acquiescence in the wi l l  and decis ions of  Kennedy was in derogat ion of

h is  dut ies and responsib i l i t ies to the Corporat ion and to the State of  New

York wi th respect  to  payment  of  wi thhold ing tax.  He cannot  " . . .avoid l iab i l i ty

by fa i l ing to concern h imsel f  wi th whether  the taxes were being paid."  (Mat ter

of  Ma lk in  v .  Tu l l y ,  supra ,  p .  231;  Mat te r  o f  lev in  v .  Ga l lman,  42  N.Y.2d  32 . )

C. That pet i t ioner is not l iable for penalty ar is ing after his discharge

on  Ju l y  18 ,  7974 .

D.  That  the Not ice of  Def ic iencv

Conc lus ion  o f  Law  t rC t t ,  and  excep t  as  so

E.  That  the pet i t ion of  Michael

above.

DATED: Albany, New York

is  modi f ied to the extent  ind icated in

mod i f i ed  i s  sus ta ined .

Levy is  denied except  as indicated

MAR O 6 19BI
STATE TAX COMMISSION

IDENT

COMMISSIONER

COMM SIONER

. ( -


