
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Wil l iam P. Lennon
and Ei leen P. Lennon, Indiv.  & as Executr ix

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an eurployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 30th day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of WiI I iam P. Lennon and Ei leen P. Lennon, Indiv.  &
as Executr ix the pet i t ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Estate of Wil l iam P. Lennon
and Ei leen P. lennon, Indiv,  & as Executr ix
864A Heri tage Vi l lage
Southbury, CT 06488

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth o+.said vrraplrer is the,zlnst known
of the pet i t . ioner.

Sworn to before me this
30 th  day  o f  October ,  1981.

L



STATN OF NBW YORK
STATE TAX COI'IMISSION

In the Matter of the Petition
o f

Estate of Wil l iam P. lennon
and Ei leen P. Lennon, Indiv.  & as Executr ix

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrnination or a Refund of Personal Income
Tax under Article 22 of the Tax lar+ for the Year
L973.

ATTIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam J. Rhat igan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

lJ i l l iam J. Rhat igan
112 Argyle Rd.
Stewart Manor,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive sf  iFhe pet i t iongr.

the representative
said wrapper is the

Sworn to before me this
30 th  day  o f  October ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  30 ,  1981

Estate of l ,J i l l iam P. Lennon
and Ei leen P. Lennon, Indiv.  & as Bxecutr ix
864A Heri tage Vi l lage
Southbury, CT 06488

Dear Ms. Lennon:

Please take not ice of the Decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Lar+s and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed i-n accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Wil l iam J. Rhat igan
112 Argy le  Rd.
Stewart Manor,  NY 11530
Taxing Bureau' s Representat ive



STATE 0F NEII YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

TI{E ESTATE OF WIILIAU P. TENNON
(EIIEEN P. IENNON, Individually & as Executrix)

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 af the Tax Law for the Year 1973.

DECISION

Eileen P. Lennon, 864 A Heri tage Vi l lage, Southbury, Connect icut 06488,

individual ly and as executr ix of the Estate of Wil l iam P. Lennon f i led a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax law for the year 1973 (f i le No. L9452).

A formal hearing was held before Nigel l+rr ighL, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on November 18, 1980. The pet i t . ioner appeared by ldi l l ian J,  Rhat igan,

CPA. The Audit  Divis ion appeared by Ralph Vecchio, Esq. (Wil l iam Fox, Esq.,  of

counsel)  .

ISSUE

Whether pet i t ioners, who had made an instal lment sale of securi t ies in

July, 7972 and then in September, 1973 changed their residence from New York to

another state, must,  in order to avoid (pursuant to sect ion 554(c)(4) of the

Tax law) a proposed assessment based upon an accrual of  their  total  capital

gain from the instal lment sale, post a bond or other securi ty based on the

amount of accrued items or whether the amount of the bond may be conputed on

the basis of installment gains to be reported on the returns which petitioner

Ei leen P. Lennon proposes to f i le for 1978 through 1985.



-2 -

FINDINGS OF tr'ACT

1. a. A Not ice of Def ic iency for personal income tax due for the year

1973 was issued on Apri l  11, L977 against the Estate of Wil l iam P. Lennon,

Ei leen P. Lennon, Executr ix and Ei leen P. Lennon, individual ly.  Said def ic iency

was in the amount of $17,299.83 (personal income tax of $15,77L.83 and minimuur

i n c o m e  t a x  o f  $ 2 , 8 0 8 . 6 0 , 1 e s s  p r e p a i d  e s t . i m a t e d  t a x  o f  $ 1 , 2 8 0 . 0 0 ) ,  p l u s  i n t e r e s t

o f  $ 3 , 8 7 8 . 1 0 ,  f o r  a  t o t a l  o f  9 2 1  , 1 7 7 . 9 3 .

b. The def ic iency was reduced after a conference held on Apri l  8,

1980 to  $10,660.30 ,  conpr ised  o f  persona l  income tax  o f  $10,277.37  and min imum

income tax  o f  $1 ,675.07 ,  less  tax  p rev ious ly  s ta ted  o f  $11292.14 .  (Th is  i s

computed without the inclusion of interest.)

2.  l , i l i l l iam P. Lennon and his wife Ei leen P. Lennon were domici l iar ies and

residents of New York State pr ior to September 30, L973. 0n September 30,

1973, they moved to Southbury, Connect icut.

3.  a.  0n JuIy 27, 1972, pr ior to moving to Connect icut,  l1r.  and Mrs.

Lennon sold 390 shares of stock of the Lennon-Peek Surgical  Company, Inc.

b. The sale was an instal lment sale with f inal  payment due in 1982.

The petitioners chose to report this on their Federal income tax return as an

ins ta l lment  sa le .

c.  Pet i t ioners elected to report  the gain on the sale of their  stock

on the instal lment basis for Federal  income tax purposes. Said elect ion was

binding for New York State income tax purposes pursuant to 20 NYCRR 754.2.

d .  The gross  proceeds o f  the  sa le  were  $2471500.00  and the  repor ted

ga in  was $2061446.38 ,  so  tha t  83 .413 percent  o f  the  sa id  p roceeds were  taxab le

as  a  cap i ta l  ga in .
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e .  In  L972,  pe t i t ioners  had rece ived proceeds o f  $451000.00 .

f .  In  1973,  the  year  in  i ssue,  they  rece ived proceeds o f  $9 ,700.88  so

tha t  the  ga in  repor tab le  in  1973 was there fore  $8 ,091.80 .

g. Subsequent to 1973, they had an instal lment balance of $1.921799.I2,

of which 83.413 percent or $160,820.31 would be capital  gain includable in

calculat ing taxable income to the extent of 50 percent thereof ($80r410.15).

4. Mr. Lennon died on May 6, 7974.

5. Pet i t ionersrFederal  income tax return showed (as noted on the New

York income Lax return) a capital  gain with respect to the sale of stock of

$8 ,091.80  and a  cap i ta l  ga in  deduct ion  o f  one-ha l f  o f  th is  o r  $4 ,045.90 .

6. a.  Pet i t ioners f i led a resident New York tax return for the short

period January 1, 1973 through September 30, 1973. This was received late on

August  18 ,  1975.

b. An amended resident return together with a non-resident return for

the  shor t  per iod  October  1  to  December  31 ,  7973 was f i led  on  December  19 ,  7975.

Said returns showed that the capital  gain of $4r045.90 was "al located" to the

New York resident per iod in the amount of $3r034.43, and to the non-resident

per iod  in  the  amount  o f  $1 ,011.47 .

7. a. The deficiency for personal income tax rr'as computed on the basis

of income both as a resident and as a non-resident.  Taxable income whi le a

res ident  was  found to  be  $115,538.72 ,  wh ich  inc ludes  $3 ,034.43  as  a  cap i ta l

g a i n  a n d  $ 8 1 , 4 2 0 . 9 1  a s  a n  a c c r u a l .  ( T h e  $ 8 1 , 4 2 0 . 9 1  i s  $ 1 , 0 1 1 . 4 7  f r o m  t h e  l a s t

par t  o f  7973,  p lus  $80,409.44  f rom the  years  a f te r  1973. )  A lso  inc luded is

$16,89L.07  as  the  ad jus tment  requ i rement  by  sec t ion  6 I2 (b) (11)  o f  the  Tax  Law

of one-f i f th of the federal  net long term capital  gain total ing $84,455.35

($81,420.91  p lus  $3 ,034.43)  to  re f lec t  the  fac t  tha t  New York  taxes  cap i ta l
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gains at 60 percent instead of 50 percent.  Taxable income whi le a non-resident

was found to  be  $873.48 ,  wh ich  inc ludes  $11011.47  as  a  cap i ta l  ga in  and a

r e d u c t i o n  b y  $ 1 r 0 1 1 . 4 7  a s  a n  I ' a c c r u a l r ' .

b. The minimurn income tax included in the determination is computed

on i tems of tax preference of $67,564.27, which is 40 percent and the balance

remain ing  o f  $168,911.38  a f te r  7972 o f  the  cap i ta l  ga in  o f  $206,446.38  f rom the

sa l -e  o f  s tock .

8. a.  The def ic iency, af ter reduct ion at the conference of Apri l  8,

1980,  i s  based upon taxab le  income as  a  res ident  o f  $78,908.96  and as  a  non- res ident

of $873.50. The taxable income as a resident shows a reduct ion of the accrual

to  $531971.88  or  one-ha l f  o f  $1071943.76  wh ich  is  the  amount  o f  the  ba lance o f

the capital  gain due as of Decernber 31, 1978. The capital  gain modif icat ion

requ i red  by  sec t ion  6 I2 (b) (11)  o f  the  Tax  Law is  reduced to  $10,794.38  (one- f i f th

o f  $ 5 3 , 9 7 1  . 9 0 )  .

b. The minimum income tax is computed on items of tax preference of

$43,777.50 (40 percent of the balartce of $1071943.76 due on the capital  gain as

o f  December  1978) .

9 .  a.  As of the end of 1978 there l ras an instal lment balance due pet i t ioners

o f  $ 1 2 9 1 4 0 7 . 8 8  o n  t h e  s a l e .  0 f  t h i s  a m o u n t ,  8 3 . 4 1 3  p e r c e n t ,  o r  $ 1 0 7 , 9 4 2 . 9 9 ,

const i tutes capital  gain includible in taxable income to the extent of 60

percent  o r  $64 ,7  65  .7  4  .

b .  0n  th is  amount  pe t i t ioner  es t imates  a  tax  o f  $21317.00  is  due to

New York State for the years 1978 through L985. This is computed by including

each years installments in tax returns for the year in which received with

applicable exemptions and computing a tax at L977 rates.
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c .  Pet i t ioner  o f fe red  to  immedia te ly  pay  cash o f  $21317.00 ,  to  pos t  a

securi ty bond in the amount of $2,500.00 or to post a New York State bond in

t h e  a m o u n t  o f  $ 4 , 0 0 0 . 0 0  o r  $ 5 , 0 0 0 . 0 0 .

d. Pet i t ionersr claim without chal lenge, that the payment of tax on

the accrual basis or the f i l ing of a bond for the amount of $10 ,560.30 would be

a great hardship to them because of l imited cash resources and the existence of

a Lax on capit .al  gains in Connect icut,  their  current state of residence.

CONCIUSI0NS 0F IAI{,

A. The regulat ions of the Commission (20 NYCRR 148.11(a)) make i t  c lear

that the amount of any bond required to be f i led under sect ion 654(c)(4) of the

Tax Law must be based on the amount of accrued i tems under sect ion 654(c) (1) of

the Tax Law for the year of change in residence. In this case the amount of

the bond must be at least $10,660.30. Since such a bond has not been furnished,

the tax in issue is proper and is due.

B. That the pet i t ion of the Estate of Wil l iam P. Lennon and Ei leen P.

Lennon, individual ly and as executr ix,  is denied and the not ice of def ic iency

is  sus ta ined.

DATED: Albany, New York

ocT 3 0 1g8t
COMMISSION


