
STATE OF NEW YORK
STATB TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Lectronost ic  Serv icenter ,  Inc.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

fo r  t he  Pe r i od  7217172 -5 /31 /77 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by mai l  upon

Lectronost ic Servicenter,  Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Lectronostic Servicenter, Inc.
2944 Avenue U
Brook1yn, NY II229

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth

pet i t ioner .

Svrorn to before me this

13 th  day  o f  March ,  1981 .

on said wrapper

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Lectronost ic Servicenter,  Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  1 2 / 7 / 7 2 - 5 / 3 L / 7 7 .

AT'FIDAVIT OF MAILING

State of  New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  March,  1981,  he served the wi th in not ice of  Decis ion by mai l  upon

George Weaver the representative of the petit ioner in the within proceeding, by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Mr. George Weaver
Marco in  o f  N .Y .
92  E .  Ma in  S t .
EImsford,  NY 10523

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

Sworn to before me this

13 th  day  o f  March ,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 13 ,  1981

lect ronost i -c  Serv icenter ,  fnc.
2940 Avenue U
Brooklyn, NY t7229

Gentlemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the adurinistrative level.
Pursuant  to sect ion(s)  1138 & 7243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be comnenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
George Weaver
M a r c o i n  o f  N . Y .
9 2  E .  M a i n  S t .
Elmsford, NY 10523
Taxing Bureaut s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

TECTRONOSTIC SERVICENTER, INC.

f,or Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period December 1, lg jz
th rough May 31 ,  1977.

Pet i t ioner,  lectronost ic Servicenter,  Inc.,  2940 Avenue U, Brooklya, New

York 1L229, filed a petition for revision of a determination or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

December L, 1972 through May 31, t977 (Fi le No. 22t95).

A snal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York, on March 20, 1980 at 1:15 P.M. Pet i t ioner appeared by George !{eaver.

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (rrwin Levy, Esq.,  of

counse l ) .

ISSIIE

DECISION

sales taxes due

t977 .

Whether the

from pet i t ioner

Audit  Divis ion properly determined addit ional

for the period December 1, L972 Xhxough May 31,

FINDINGS OF FACT

1. Pet i t ioner,  Lectronost ic Servicenter,  Inc.,  operated a Shel l  gasol ine

service stat ion, which in addit ion to gasol ine, sold automobi le accessories

and performed repair  work.

2. On January 19, 1978, as the result  of  an audit ,  the Audit  Divis ion

issued a Notice of Determination and Demand for Payuent of Sales and Use Taxes

Due against pet i t ioner for the period December 1, L972 Lhrough May 31, 7977
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for  taxes due of  $121181.00,  p lus penal ty  and in terest  o f  $51938.22,  for  a

to ta l  o f  $18 ,119 .22 .

3. Pet i t ioner executed consents extending the t ime within which to issue

an assessment of sales and use taxes for the period at issue to March 20,

1 9 7 8 .

4 .  On aud i t ,  the  Aud i t  D iv is ion  accepted  the  accuracy  o f  pe t i t ioner rs

reported gasol ine sales based on the results of a markup test.  I t  also tested

nontaxable sales reported for the period ending May 31, 1977 and found that

pet i t ioner had properly completed exemption cert i f icates on f i le.  The Audit

Divis ion examined repair  sales invoices for August 25, 1977 and August 26,

1977 and determined that pet i t ioner 's markup on accessories and repair  parts

including labor was 186.4 percent.  Markup percenLages were est imated for

o ther  sa les  ca tegor ies  as  fo l lows:  o i l  and  ATF -  100 percent ,  t i res  and

Lubes - 35 percent,  batter ies -  35 percent and vending - 50 percent.  These

markup's were appl ied to appl icable purchases for the audit  per iod after

adjust ing for inventory increases which resulted in addit ional taxable sales

o f  $ 1 5 3 , 5 1 8 . 4 6 .

The Audit .  Divis ion found use tax due of $313.24 on the acquisi t ion of

f i xed  assets ,  however ,  th is  amount  i s  no t  a t  i ssue.

5. At the hearing, the Audit  Divis ion conceded that the markup test for

accessories and parts erroneously included oi l  and thereby the markup of 186.4

percent  i s  ad jus ted  to  148.6  percent .

6. Markup percentages experienced by the service stat ion industry for

the aforementioned sales categories are the fol lowing: oi1 and ATF - 72

percen l ,  t i res  and tubes  -  25  percent ,  ba t te r ies '35  percent ,  accessor ies  and

parts ( including labor) -  L32.3 percent and vending - 25 percent.  The appl icat ion
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of said markups to applicable purchases for the audit period result in taxable

sales that are in substantial agreement with petit ioner's books and records.

7. Pet i t ioner maintained a dai ly business record book system with compu-

tor ized worksheets designed for Shel l  dealers by the account ing f i rm of Management

Sys tem Co.  These records ,  as  we l l  as  sa les  tax  re tu rns ,  sa les  and purchase

invoices, Federal  income tax returns, bank statements and exemption cert i f icates,

were avai lable to the Audit  Divis ion for examinat ion.

8 .  Pe t i t i one r  ac ted  i n  good  fa i t h  a t  a l l  t imes .

C0NCLUSION OF IAI,'I

A .  That  sec t ion  1138(a)  o f  the  Tax  Law prov ides ,  in  par t ,  tha t  i f  necessary ,

the tax may be est imated on the basis of external indices. However,  pet i t ioner

maintained suff ic ient books and records for the Audit  Divis ion to perform

markup tests for the categories of oi l  and ATF, t i res and tubes, batter ies and

vending to ver i fy the accuracy of such sales recorded in pet i t ioner 's books

and recordsl  therefore, the est imated markups adopted by the Audit  Divis ion

were arbi trary and capric ious.

B. That  the markup t .est  per formed by the Audi t  Div is ion for  repai r  sa les

was l imi ted to a par t ia l  sampl ing of  two days invoices not  wi th in the per iod

under audi t  and d id not  g ive considerat ion to seasonal  var iat ions in  pet i t ioner 's

business operat ions.  Accordingly ,  the resul tant  markup of  148.6 percent ,  as

rev ised in accordance wi th F inding of  Fact  "5" ,  d id not  accurate ly  determine

pe t i t i one r r s  repa i r  sa les l  t he re fo re ,  pe t i t i one r t s  repa i r  sa les  reco rded  i n

i t s  books  and  reco rds  a re  co r rec t .

C. That based on Conclusions of Lar+ "A" and t 'B",  the addit ional

taxes due determined by the Audit  Divis ion of $11 ,867.76 are cancel led.

D. That the pet. i t ion of Lectronost ic Servicenter,  Inc. is granted

extent indicated in Conclusion of Law "C": Lhat the Audit  Divis ion is

sa les

to the

hereby
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directed to modify the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due issued January 19, 1978, with interest computed at the

minimum statuLory rate and, that except as so granted, the pet i t ion is in al l

other respects denied.

DATED: Albany, New York STATE TAX COMMISS]ON

MAH 1 i3 1981


