
STATE OF NEI,{ YORK

STATE TAX COMMISSION

the Mat ter  of
o f

Roslyn

the Pet i t ion

T .  L e a
AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  personal  Income
Tax under Ar t ic le  22 of  the Tax law for  the year
1972.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and thal on
the l l th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Roslyn T. Lea, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed-
as  fo l lows;

Ros1yn T. lea
2 1 2  W o o d s i d e  D r .
Hewle t t ,  NY 11577

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united States Postar service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  December ,  1981.

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known athe last known address
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Redeterminat ion of a Def ic iency or a Revision
DeterminaLion or a Refund of Personal Income

under Art ic le 22 of the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Nelson Leicht the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

NeIson Le ich t
H.  J .  Behrman & Co.
666 Fif th Ave.
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representat ive
said wrapper is  the

Sworn to before me th is
l 1 th  day  o f  December ,  1981 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

D e c e m b e r  1 1 ,  1 9 8 1

Ros lyn  T .  Lea
212 Woods ide  Dr .
Hewle t t ,  NY 11577

D e a r  M s .  L e a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
NeIson Leicht
H. J.  Behrman
666 Fif th Ave.
New York, NY
Taxing Bureau'

&  C o .

100 19
s Representative
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STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of the Pet i t ion

o f

ROSIYN T. IEA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax traw for the Year L972.

DECISION

Peti t ioner,  Rosl-yn T. Lea, 2L2 Woodside Drive, HewJ-ett ,  New York 11577'

filed a petition for redetermination of a deficiency or for refund of personal

income tax under Article 22 of the Tax Law for the year 1972 (File No. 26862).

A smal l  c laims hearing was held before Samuel lury,  Hearing 0ff icer,  at

the offices of the State Tax Cornmission, Two World Trade Ceoter, New York, New

York ,  on  May 6 ,  1981 a t  9 :15  A.M.  Pet i t ioner  Ros lyn  T .  Lea appeared by  H.  J .

Behrman and Company (Nelson leicht). The Audit Division appeared by Ralph J.

Vecch io ,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether the amouox of a net operating loss carryback deduction must be

recomputed where petitioner determines her Federal income tax on a joint return

with her husband but determines her Ner+ York State income taxes separately.

FINDINGS OF FACT

1. Pet i t ioner,  Roslyn T. Lea, f i led a claim for refund of personal i -ncome

tax in the amount of $6 1954.00 for 1972.

Pet i t ioner 's claim for refund (Form IT-113X) nas based on a net

operat ing loss carryback deduct ion of $61,839.00 incurred by her in 1975 which

she carr ied back in toto Eo 7972.
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2- On December 18, 1978, the Audit  Divis ion part ial ly disal lowed the

pet i t ioner 's  c la in  by  $2rg22.74  thereby  reduc ing  the  re fund to  $4r0g1.26 .  The

Notice of Disal lowance was based on a Voucher for Income Tax Refund issued

against pet i t ioner which l in i ted the net operat ing loss carryback deduct ion to

$281404.00 t .o conform with her Federal  income tax f i led on a joint  return with

her  husband fo r  L972.

3. Pet i t ioner for 1972 and 1975 f i led her Federal  income tax returns

joint ly with her husband, and elected to f i le her New York State income tax

returns separately.

4 .  In  1975,  pe t i t ioner  incur red  a  ne t  opera t ing  loss  o f  $61,839.00 .  The

net operat ing loss al lowed as a carryback deduct ion on her 1972 Federal  incone

tax return f i led joint ly with her husband was l imited to $28,404.00. On her

1972 New York State income tax return, f i led separately,  pet i t ioner claimed a

net  opera t ing  loss  car ryback  deduct ion  o f  $61r839.00 .

CONCI,USIONS OF tAW

A. That sect ion 612(a) of Lhe Tax Law provides that:
"The New York adjusted gross income of a resident individual means
his Federal  adjusted gross income as def ined in the laws of the
United States for the taxable year with the modif icat ions specif ied
in the section@

Accordingly,  the stat ing point in determining pet i t ioner 's New York income

is pet i t ioner 's Federal  adjusted gross income for the current year.

B. That sect ion 6I2(f)  of  the Tax Law provides that:
" I f  husband and wife determine their  Federal  income tax on a joint
return but determine their New York income taxes separately, they
shall determine their New York adjusted gross income separately as if
their  Federal  adjusted gross incomes had been determined separately"

Accordingly,  pet i t ioners properly computed their  New York adjusted gross

separaLe incomes for 1975, the loss year.

C. That sect ion 20 NYCRR 1L6.6(b) provides that:
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"A net operat ing loss carry-back or carry-over results in a recomputat ion
of Federal  adjusted gross incone for the pr ior of  succeeding years.
It therefore is reflected in New York adjusted gross income for the
year involved. Where the husband and wife file separate New York
State returns, the benef i t  of  the net operat ing loss carry-back or
carry-over may be claimed only by the spouse who sustained the loss".

' The above section of the Personal Income Tax Regulations does not provide

for a recomputat ion of a New York net operat ing loss deduct ion on a separate

basis for the carryback year.  (See Pet i t ion of David M, and Susan S. Hawkings,

S . T . C .  O c t o b e r  9 ,  1 9 8 1 )

D. That the net operat ing loss al lowed as a deduct ion in a carryback year

is the deduct ion used in recomputing pet i t ioner 's Federal  adjusted gross income

for  that  year .  (Mat ter  o f  She1by C.  Davis  and Kathryo W. Davis  S.T. .C.

October 2, 1981) The Audit  Divis ion properly l imited pet i t ionerrs net operat ing

loss  car ryback  deduct ion  to  $28r404.00 .

E. That the pet i t ion of Roslyn T. Lea is denied and the Not ice of Disal lowance

dated December 18, 1978 is sustained.

New York

' l l ;  
i

DATED: Albany,
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' i  
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COUMISSION

COUI{ISSIONER

COMMISSIONER


