
STATE OF M\.] YORK
STATE TAX COMT{ISSION

In the Matter of the Petition

o f

Es ta te  o f  Freder ic  F .  Lawal l

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 af the Tax Law

for  the  Year  1967-  1969.

AT'FIDAVIT OF I{AILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Estate of Frederic F. lawal l ,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as  fo l l ows ;

Estate of Frederic F. Lawa1l
c/o Janet L. El l iot, Executrix
5  W.  86 rh  S t .
New York, NY

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pe t i t i one r .

Sworn to before me this

9th day of January, 1981.

properly addressed vrrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

l n a

of the

herein

of the



STATE OF NEIC YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

Estate of Frederic F. Lawal l

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for the Year 7967- 7969.

AFFIDAVIT OF MAIf,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon John A. Dowd the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. John A. Dowd
Forman, Kingston, Kops & Dowd
290 O1d Country Road
Mineo1a,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta} Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of t

Sworn to before me this

9th day of January, 1981.

t i t ioner.



STATE OF NEW YORK
STATE TAX COMMISSTON

ALBANY,  NEW YORK 12227

January 9, 1981

Estate of Frederic F. Lawal l
c/o Janet l .  El l iot .  Executr ix
5 W. 86rh sr .
New York, NY

D e a r  M s .  E l l i o t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant Lo section(s) 722 of the Tax Lawr any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John A. Dowd
Forman, Kingston, Kops & Dowd
290 OId Country Road
Mineo la ,  NY 11501
Taxing Bureau' s Representative
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gIAtrE OF NE[^I YORK

STASE TAX @}4MISSIOI{

In ttre l{atter of the Petition :

o f :

ESTAf,E OF FRDERTC F. I.A9ALL : DECISICN

for Redetermination of a Deficienqg or for :
Refi.nd of tlrninoorgnrated Business Tac under
Article 23 of the ra< I-anr for ttre Years 1967, :
1968, and 1969.

:

Petitioner, The Estate of l?ederic F. Lahrall, crlo Janet L. Elliot'

Executrix, 5 I,Gst 86th Street, New York, New York L0024, filed a petition for

redeterrnination of a deficiency or for refr-:nd of r:ninrcrgnrated business ta<

under Article 23 of ttre Tax Law for tlre years L967, 1968 and 1969 (File Ib.

1s7s9) .

A snal1 claims hearing was held before Allen Caploraith, Hearing Offier'

at the offices of the State Tax Conmission, T\nio Vbrld Trade Center, Nq,'r York,

Ner,,r York, on June 23t 1980 at 1:15 P.M. Petitj-oner alpeared by John A. Dowd,

Esq. ftre Atrdit pivision appeared. by Ralph J. Vecchio, Ese. (Abraham Sctnmartz,

Esq., of counsel).

ISSTIES

Vihether F?ederic F. lawa1l's activities as a life insurance agent onstituted

tlre carr1ling on of an uninorporated business of which tlre inoqne derived

tlrerefirom is subject to ttre inqnsition of r:nincorgnrated business tax.
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FINDINGS OF FACT

1. FYederic F. Iawall (hereirnfter decedent) tinefy filed a New York

State Cornbined Incone Ta< Return wittr his wife, Elizabettr R. Larrsall (deceased

October 14 | L967) , for ttre year L967 . For tlre years 1968 and 1969 , he tinely

filed Nevv York State j-none ta< resident returns. On eaclr of said returns,

deoedent listed his occtrpation as "insurance agent", and reported the insre

derived therefrcm on a federal "Schedule C", wLrich was attached to eactr of the

aforsrentioned returns. Decedent did not file an r-rrinorSnrated business ta<

return for arry of said years at issue.

2. On Jarn:ar1z 28t 1974, tte Audit Division issued a Statenent of Audit

Changes to decedent wherejn it held that his "acLivities as incr:rance agent

are oonsidered sttJcject to r:nincorgnrated business ta)<" for the years L967 |

1968 and 1969. Acordingly, a Notice of Deficienc.y was issued against decedent

under the sane date, asserting r.rninaorgnrated business ta< of $2,098.341

plus interest of $579.60, for a total due of $2t677.94.

3. Petitioner oontended that decedent.'s irrccne derirred frcm lrlassactrusetts

Mrtual Life f.r:surance Conpany (Mass. ltutual) was er<enpt frcnr tlre inposition of

uninorgnrated busiless tax since lulass. Mttrtal was decederrt's prine principal.

Wittr respect to tlre inone derived frcnr other life insuranoe oorpanies, trretitioner

mnceded ttrat suctr incone is sr:lcject to said tax.

4. D:ring the years at issue, decedent was an insr:rance agent attactred

to the D.J. Lizotte A.ssociates general agenry (Iiizotte) of l"Iass. Mrtual. His

onpensation from Mass. Mrtual, wtrich was paid on a @firnission basis for ttre

years L967,1968 and L969t was $10r938.45, $121180.87 and $12,737.32, respectirrcly.

SeLld acnpensation represented less ttran fifty perc€nt of decedentrs total

insurance sales onpensation from aII sour@s dr:ring eactr year at issue.
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5. Lizotte p:ovided decedent wittr office space, telephone and secretarial

servj-ce at no oost to him. Additionally, decedent expended his orrvn fi:nds for

secretarial help during L967,1968 and 1969 of $2,448.04, $532.59 and $345.00

respectively.

6. Petitioner contended that decedent's secretarial ocpenses were

inctrrred so1ely wittr respect to activities engaged in for insurance orylanies

other ttran l4ass. Itt:tual and that decedent's inoone derived fron suclt ottrer

onpanies onsisted prirnarily of rensral acnnrlssions.

7. Lizotte provided decederrt wittr group life insurance and rnajor nedical

@verage although part of the pronir-rns were trnid by decedent.

8. Decedent's services were rendered to Lizotte r:nder a oontract entitled'

"@ntract B Flor Ftlll-Tine Agents". Said oontract, vftich was dated Januarlr 1'

1966, and subsequerrtly renewed, prcvided that "seoond Party (decedent) shall

deterrnine ttre tine, place and nranner in vrhictr Seond Parby shal1 solicj-t suckt

applications and ansrdrents. Nothing in this oontract sha1l be onsbrred as

creating ttre relationship of enploler and enployee bet\^,een First Party (Lizotte)

and Seoond Parby or betroeen ttre Conpany and Seond Party".

9. Lizotte did not wittrold inrcnre taces from decedent's ocnpensation.

10. Decedert was free to plae policies with ccrpanies other than llass.

Irtrtual.

11. In decedent's letter dat€d March 20, I97L, he sta@d that his principal

exercised very litt1e srpenzision and oonb:ol over his sales activities.

CONCruSICD{S OF LAIi,I

A. That petitioner has failed to sustain its br:rden of proof required

pursuant to section 689(e) of the Tax Law to shcw that decedent was a full-

tine life ilsurance soliciting agent whcse principal activity was tlte solicitation

of insurance for one j-nsr:ranc€ oonpany.
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B. Ttrat petitioner has failed to sustajn its burden of pnoof required

pursuant to section 699(e) of the Ta< Lavr to stcw that }4ass. MrUlal or Lizotte

e>cercised a sufficient degree of direction and control orrer deedent's activities

so as to constitute a relationship of enployer-enplo1nee. ltrerefore the deaedent

was not an enplolee in acoordarrce wittr ttre neaning and intent of section

703(b) of the Ta< Iaw.

C. lltrat decedent's insurance sales activities for Mass. Mrtuat onstituted

the camlzing on of an r:rrinoorporated bu.siness. Accordingly, tte jnoone derived

thereficm is subjecE. to tlre ingnsition of unjnorporated brr.siness tax within

ttre reaning and intent of section 701 of the Ta< Lalr.

D. That tfle inccne derived frorn decedent's insurance sales activiti-es

for insurance conpanies other than lr[ass. Mfi]al is sr-rlcject to ttre inposition

of uninorgnrated business ta< as oonceded by petitioner.

E. Itrat ttre petition of the Esta@ of Frederic F. Ianrrrall is derded and

tlre ldotice of Deficienqg dated Jarn:ar1r 28t Lg74 is susta-ined togettrer wittr

suctr additional interest as ilEty be lar,sfully cniing.

DATED: Albany, New York

JAN 0 I 1981


