
STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Petition
o f

Bernard Koslow

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Lavr for the Years
L 9 7 3 ,  L 9 7 4 ,  1 9 7 6  &  7 9 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard Koslow, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Bernard Koslow
240 E.  27rh  St .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the St.ate of New York.

that the said addressee
forth on said wrapper i

I

AIT'IDAVIT OF MAITING

is  the pet i t ionerThat deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  0c tober ,  1981.



5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  30 ,  1981

Bernard Koslow
240 E.  27rh  Sr .
New York, NY 10016

Dear  Mr .  Kos low:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to revi-ew an
adverse decision by the State Tax Comnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Cornnissioner and Counsel
Albany, New York 12221
Phone lI (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BBRNARD KOSIOhI

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le 22
of the Tax Law for the Years 1973, 1974, 1976
and 1977.

DECISION

Pet i t ioner ,  Bernard  Kos low,  1750 A lex is  Road,  Mer r ick ,  New York  11556,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the years L973, 1974, 1976 and

1977 (Fi le No. 21842).

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  October  9 ,  1980 a t .1 :15  P.M.  Pet i t ioner ,  Bernard  Kos low,  appeared

pro se. The Audit .  Divis ion appeared by Ralph J. Vecchio, Esq. (Abraham Schwartz

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner is subject to a penalty under sect ion 685(g) of the Tax

Law.

FINDINGS OF FACT

1. On Apri l  10, L978, the Audit  Divis ion issued a Not ice of Def ic iency

for  $1 ,845.10 ,  a long w i th  a  S ta tement  o f  Def ic iency  wh ich  ind ica ted  tha t

pet i t ioner,  Bernard Koslow, was being held subject to a penalty pursuant to

sect ion OS5 (g) of the Tax Law as a person who wi l I ful ly fai led to col lect or

truthfully account for and pay over personal income taxes withheld from the
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employees  o f  "Bernardo 's  Meat  Pack ing  Corp . ,  d /b /a  K  & R Kosher  Meats  Incorp . "  The

withholding taxes due and not paid were determined as fol lows:

DATES AMOI]NTS

3 l r /73  -  6 /30173
r lL /74  -  12 /31 /74
L/L /76  -  6 /3a176
7/1176 -  12 /31 /76
l l t /77  -  4 /18 /77

$288 .90
9A7 .60
337 .20
240.4A
71 .00

Subsequent to the issuance of the def ic iency, the Audit  Divis ion

determined that the withholding taxes shown to be due of $288.90 and $907.60,

supra, were previously paid. These amounts were conceded by the Audit  Divis ion

which reduced the total  def ic iency at lssue to $648.60.

2. Pet i t ioner,  Bernard Koslow, contended that the Not ice of Def ic ' iency

and the Statement of Def ic iency were erroneous and pointed out that Bernardo's

Meat Packing Corp. (hereinafter "Bernardo's") was not doing business as K & R

Kosher  Meats ,  Incorp .  (here ina f te r  "K  & R" ) .  Bernardo 's  and K & R were  two

separate and dist inct corporate businesses. fn addit ion, pet i t ioner contended

that al l  wi thholding taxes for both corporat ions were col lected, accounted for

and pa id .

3. Pet. i t ioner,  Bernard Koslow, was the sole stockholder and pr incipal

corporate off icer for K & R, a butcher shop in Howard Beach, New York. 0n

May 10 ,1976,  the  bu tcher  shop was so ld  and K & R te rmina ted  i t s  ac t i v i t ies .

Llage and tax statements f i led by K & R for the year 1976 indicated that $337.20

in New York State personal income taxes were withheld. However,  the Audit

Divis ion, as wel l  as pet i t ioner,  did not have any records or documentary evidence

ind ica t ing  tha t  the  $337.20  was pa id .

4. Pet i t ioner,  Bernard Koslow, was the sole stockholder and pr incipal

corporate off icer for Bernardo's located in Ronkonkoma, New York, which he
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opera ted  f rom October  7 ,  1976 to  February ,  L977.  Bernardo 's  f i led  and pe t i t ioner

signed an employer 's withholding tax return ( IT-2101) for the period July 1,

L976 to December 31, 1976 indicat ing that $240.40 in personal income taxes were

withheld and remit ted. However,  the Audit  Divis ion, as wel l  as pet i t ioner,

did not have any records or documentary evidence indicat ing that the $240.40

was pa id .

5. Pet i t ioner test i f ied that Bernardo's had a payrol l  unt i l  February

1977. However,  the Audit  Divis ion, as wel l  as pet i t ioner,  did not have any

records or documentary evidence indicating that employerts tax returns were

f i led, or that withholding taxes were paid. Accordingly,  the Audit  Divis ion

est imated that $71.00 in withholding taxes was due and owing for the payrol l

per iod  January  1 ,  7977 xo  Apr i l  18 ,  7977.

CONCTUSIONS OF tAW

A. That pet i t ioner,  Bernard Koslow, has fai led to sustain the burden of

proof as required by sect ion 689(e) of the Tax Law in establ ishing that the

personal income taxes withheld from the employees of K & R Kosher Meats,

Incorp.,  dur ing January 1, 1,976 to June 30, \976 and from the employees of

Bernardors Meat Packing Corp. dur ing 0ctober 7, 1976 to February 1977 were

truthful ly accounted for and paid over to the Audit  Divis ion.

B.  That  pe t i t ioner ,  Bernard  Kos low,  i s  sub jec t  to  a  pena l ty  o f  $648.60  in

accordance with the meaning and intent of  sect ion 685(g) of the Tax Law.

C. That the petition of Bernard Koslow is granted to the extent that the

pena l ty  imposed under  sec t ion  685(g)  o f  the  Tax  Law is  reduced f rom $1,845.10

t o  $ 6 4 8 . 6 0 .



D. That the Audit  Divis ion

Notice of Def ic iency issued Apri l

pet i t ion is in al l  other respects

DATED: Albany, New York

OcT 3 0 1981
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is hereby

10 ,  1978 ;

denied.

directed to modify accordingly the

and that except as so granted, the

COMI"fiSSION


