
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Mark & Jennie P. Kormes

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L977 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of October,  1981, he served the within not ice of Decision by
cert i f ied nai l  upon Mark & Jennie P. Kornes, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mark & Jennie P. Kormes
4100 Ga l t  Ocean Dr . ,  Ap t .  1503
Ft .  Lauderda le ,  FL  33308

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address seL
of  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  October ,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEI,rr YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Mark & Jennie P. Kormes

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7977 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of October,  1981, he served the within not ice of Decision by
certified mail upon John l{. Kormes the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

John Id. Kormes
1521 Wa1nut  S t .
Phi ladelphia, PA L9IO2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat i f the petitioner,

Sworn to before me this
9 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE T .AX COMMISSION

ALBANY, NEW YORK 12?27

0ctober  9 ,  1981

Mark & Jennie P. Korrnes
4 1 0 0  G a l t  O c e a n  D r . ,  A p t .  1 5 0 3
Ft.  Lauderdale, Fl  33308

Dear  Mr .  &  Mrs .  Kormes:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the $tate of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone // (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John W. Kormes
1521 Walnut St.
Ph i lade lph ia ,  PA L9LO2
Taxing Bureau' s Representative



STATS OF I{EW YORK

STATE TAX COMUISSION

fn the l{atter of the Petition

o f

MARK KORIIES and JENNIE p. KORIIES

for Redetermination of a Deficiency or
for Refund of Personal Incorne Tax under
Articles 22 and 30 of the Tax l.aw for
the Year 1977.

DECISION

Pet.itioners, llark Kormes and Jennie P. Kormes, 4100 Galt Ocean Drive, Fort

Lauderdale, Florida 33308, f i led a petit ion for redetermination of a deficiency

or for refucd of personal, income tax under Articles 22 aod 30 of the Tax Law

for  tbe year  1977 (F i Ie  No.  26945) .

A small claims hearing was held before Willian Va1carcel, Ilearing Officer,

at the offices of the State Tax Comis$ion, Two World Trade Center, New York,

$ew York, on October 28, 1980 at.9:15 A.M. Petit . ioners, l lark Kormes and

Jennie P. Korues, appeared by John W. Kormes, Esq. The Audit Division appeared

by Ralph J. vecchio, Esq. (Abraham schwartz and l l ichael Gitter, Esqs,, of

counsel ) .

ISSTIES

I. I{hether petitionersr reguest for a determination on default should be

granted.

II. Whether petitioners, Mark Kornes and Jennie P. Kormes, tiere domiciled

in New York State during the year 1977.

rII{DINGS OF FACT

1. Petitioners, Hark Kormes and Jennie P. Kormes, timely filed a New York

SLate Income Tax Resident Return for the year 7977, reporting their income

separatelYr oD which New York State and City taxes, preBaid through withholding



-2-

aad estimated tax payments, were shovrn in the sum of $11245.00. The tax return

indicated, in error, that the overpaynent shown be applied toward their 1978

estinat"ed tax return. 0n December l, 1978, the Audit Division acknowledged

petitioner's error in indicatlng that the overpayment be applied to 1978

estinated taxes, and authorized a refund, which was subsequeatly issued in the

amount  of  9131.90.

2, 0n February 23, 1979, the Audit Division received an tfamended" New

York $tate locone Tax Nonresident Return, along with an [amendedt' Nonresident

Earnings Tax Return for the City of New York, both for the year '1,977, on which

no New York State or City income was reported, and a refund of $11245.00 was

requested.

3. On June 25, L979, the Audit Division issued a Notice of Disal lowaoce

denying the refund claim of 91,245.00.

4. 0n June 3, 1.980, a letter was issued to pettt ioner's representative,

which stated:

"Since it is deter-mined that. the above issue cannot be resolved
through a pre-hearing conference or that a pre-hearing conference
would serve no useful purposer you are hereby advised tbat the
original petition filed has been accepted as a Perfected Petition
under Section 601.5 of the Ru1es of Pract. ice. (copy enclosed)"

"Said petition has been forwarded to the Law Bureau for regponse
pursuant to Section 601.6 of the Rules.rt

0n July 29, 1980, the law Bureau iesued an anslrer to petit ionersr

representative pursuant to 20 IfYCRR 601.6. Petitioners' representative denied

ever receiving the letter of June 3, 1980, or the anewer of JuIy 29, 1980, and

accordingly, requested a deternination on default.

5. Petilioners, Ilark Kornes and Jennie P. Kornes, were residents of the

State and City of New York and maintained an apartment at 119 East 84th Street

in the borough of Maahattal. In May 1976, petitioners went to Puerto Rico and
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rented a furnished apartment with the intention of returning to New York.

Subsequent.ly, both petitioners becarne iII and n'ere hospLtaLlzed in Philadelphia,

Pennsylvania. Upon recovery, pet i t ioners'  physician advised them that the

cl imate in the northeastern port ion of the United States was hazardous to their

health and could induce a ser ious relapse.

6. In late 1976, pet i t ioners decided to stay in Puerto Rico pernanent ly

and instructed their children to remove their orr'n personal belongings from the

New York apartment,  and to remove other personal art ic les belonging to pet i t ioners

for shipment to Puerto Rico. However,  pet i t ioners'  furni ture, paint ings and

other art items were to remain in the apartment until such time they were able

to dispose of them.

7. During the year 1977, pet i t ioner Jennie P. Kormes was diagnosed to

have cancer,  but was unable to secure sat isfactory medical  care in Puerto Rico.

In December 1977, both pet i t ioners returned to Phi ladelphia where pet i t ioner

Jennie P. Kormes was hospital ized for cancer treatment.  At that Lime, pet i t ioner

Mark Kormes visited New York for approximately eight to ten days for the

purpose of playing br idge.

In January 1978, both petitioners returned to Puerto Rico and remained

there until the summer of 1978, when they moved permanently to Florida, and

where they were able to obtain more competent medical  care.

B. During the sumner of 1978, pet i t ioners, Mark Kormes and Jennie P.

Kormes, returned to their apartment in New York City for the purpose of removing

the furniture and art i-tems contained therein. Evidence submitted, supported

by sworn testimony indicated that the New York apartment was maintained during

the year at issue solely due Lo pet i t ionerts i l l  health,  which prevented them

from removing its contents. Petitioners did not consider the apartment as a
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place of abode, but rather as a storage place maintained until such time as

their health permitLed them to remove its contentsn aad accordingly terminate

their interest in the apartment.

9. Tn 1977, petit ioners executed a wil l  in Puerto Rico, l ist ing their

dourici le as Santurce, Puerto Rico. In 1978, petit ioners executed a new si l l  ia

Florida, l ist ing their donici le as Florida.

10. Petitioners, Mark Koflnes and Jennie P. Kornes, filed a joint New York

State Income Tax Nonresident Return for the year L978 indicating that they were

conresident individuals for the entire year and had no New York taxable income.

Accordingly, the tax return requested a full refund of State estinated taxes

paid of  $1,021.84.  On June 8,  Lg7g,  a refund check was issued for  $1,021.84

for the tax year 1978.

C0NCLUSI0NS 0F tAht

A. That 20 NYCRR 6A1.6(4) provides, that the State Tax Commission may

either grant a default or "shalI determine such other appropriate relief that

it deems is warranted." The record does not indicate that the alleged nonreceipt

of the letter of June 3, 1980 and the answer of JuIy 29, 1980, (see paragraph 4

of this decision) have unduly prejudiced or adversely affected petitioners'

position in this matter; nor is there any evidence or indication of a deuial of

due process. Accordingly,  a deterninat ion oa default  is denied, and appropriate

relief is deemed to be unwarranted.

B. That the evidence submitted is clear and convincing that pet i t ioners' ,

Hark Korures and Jennie P. Kormes, acquired the necessary intent to effect a

change of domicile upon their return to Puerto Rico in Late 1976, and that

their acquisition of such intent lras unplauoed and fortuitous.
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C. That petitioners, Mark Korrnes and Jennie P. Kormes, were not doniciled

in New York State during the year 1977, and were nonresident individuals within

the meaning and intent of section 605(b) of the Tax Law.

D. That the petition of l{ark Kornee and Jennie P. Kormes is granted and

the Audit  Divis ion is directed to authorize a refund in the sun of $1,113.10

($11245.00 minus previous refund of $131.90) together with such interest as may

be lawfully owing.

DATED: A1bany, New York

,  d f i q  
t

,  ' l . i ' 1  .  l
. : ,

COMMISSION

SSIONER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/ NEW YORK 12227

O c t o b e r  9 ,  1 9 8 1

Mark & Jennie P. Kormes
4100 GaI t  Ocean Dr . ,  Ap t . .  1503
Ft.  Lauderdale, FL 33308

Dear  Mr .  &  Mrs .  Kormes:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Conunissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John L]. Kormes
1521 l{alnut St.
Ph i lade lph ia ,  PA $LAz
Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COUMISSION

:
fn the lfatter of the Petition

i

o f
i

UARK K0RMES and JENI{IS P. K0rumS DICISION
:

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under :
Arti.cles 22 and 30 of the Tax taw for
the  Year  1977,  :

Petit ioners, Mark Kormes and Jennie P. Kormes, 4100 Galt 0cean Drive, Fort

Lauderdale, Florida 33308, f i led a petit ion for redetennioation of a deficiency

or for refund of personal income tax urder Articles 22 and 30 of the Tax Law

for the yeat \977 (File No. 26945),

A small claims hearing wae held before Wil l iam Valcarce}, Eearing Off icer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York,  on October  28,1980 at  9 :15 A.M.  Pet i t ioners,  Mark Kormes and

Jennie P. Kormes, appeared by John ll. Kornes, Esq. The Audit Division appeared

by Ralph J. Vecchio, Esq. (Abrabam $chwartz and Michael Gitter, Esqs., of

couasel ) .

ISSUES

I. Wtrether petitionersr reguest for a deterniuation on default should be

granted.

II. Whether petitioners, Mark Kormes and Jennie P. Kornes, wexe domiciled

in New York State during the year 1977.

FINDINGS Otr'FACT

1. Pet,itiooers, Mark Kormes and Jennie P. Kormes, timely filed a New York

$tate Income Tax Resident Return for the year 7917, reporting their incone

separatelyr on which New York State and City taxee, prepaid through withholding
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and est imated tax paynents, were shown in the sun of $1,245.00. The tax return

indicated, in error, that the overpa5ment shonrn be applied toward their 1978

est imated tax returo. 0n December 1, 1978, the Audit  Divis ion acknowledged

pet i t ioner 's error in indicat ing that the overpayment be appl ied to 1978

est imated taxes, and authorized a refund, which was subsequent ly issued in the

a m o u n t  o f  $ 1 3 1 . 9 0 .

2. 0n February 23, 1979, the Audit  Divis ion received an tramended" New

York State Income Tax Nonresident Return, along with an 'famendedtr Nonresident

Earnings Tax Return for the City of New York, both for the year L977, on which

no New York State or City income was reported, and a refund of $1 1245.00 was

requested.

3. 0n June 25, 1979, the Audit  Divis ion issued a Not ice of Disal lowance

deny ing  the  re fund c la im o f  91 ,245.00 .

4 .  On June 3 ,  1980,  a  le t te r  was  issued to  pe t i t ioner 's  representa t ive ,

r*hich stated:

"Since it is determined that the above issue cannot be resolved
through a pre-hearing conference or that a pre-hearing conference
would serve no useful purposer yotr are hereby advised that the
original  pet i t ion f i led has been accepted as a Perfected Pet i t ion
under  Sec t ion  601.5  o f  the  Ru les  o f  Prac t ice .  (copy  enc losed) "

' rSaid pet i t ion has been forwarded to the Law Bureau for response
pursuant  to  Sec t ion  501.6  o f  the  Ru les . ' t

On July 29, 1980, the Law Bureau issued an answer to pet i t ioners'

representat ive pursuant to 20 NYCRR 607,6. Pet i t ioners'  representat ive denied

ever receiving the let ter of  June 3, 1980, or the answer of July 29, 1980, and

accordingly,  requested a determinat ion on default .

5.  Pet i t ioners, Mark Kormes and Jennie P. Kormes, w€re residents of the

State and City of New York and maintained an apartment at 119 East 84th Street

i.n the borough of Manhattan. In May L976, petitioners went to Puerto Rico and
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retrted a furnished apartment with the intention of returning to New York.

Subsequently, both petitioners became ill and were hospitalized in Philadelphia,

Pennsylvania. Upon recovery, petitioners' physician advised them that the

climate in the northeastern portion of the United States was hazardous to their

health and could induce a serious relapse.

6- In late 1976, petitioners decided to 6tay in Puerto Rico permanently

and instructed their children to remove their ovrn personal belongings from tbe

New York apartment, and to remove other personal articles belonging to petitioners

for shipment to Puerto Rico. However, pet,itioners' furniture, paintings and

other art iteme were to remaio in the apartment until such tine they were able

to dispose of them.

7, During tbe year 1977, petitioner Jennie P. Kormes was diagrrosed to

have cancer, but was unable to secure satisfaetory nedical care in Puerto Rico.

In Decenber 197?, both petitioners returned to Philadelphia where petitioner

Jennie P' Kormes was bospitaLized for cancer treatment. At that tine, petitioner

Mark Kornes visited New York for approxinatety eight, to ten days for tbe

purpose of playing bridge.

Ia January 1978, botb petitiooers returned to Puerto Rico and remained

ther6 until the sunmer of 1978, vhen they noved permanently to Florida, and

r*here they were able to obtain more competent nedical care.

8- During the sunmer of 1978, pet.ition€rs, Hark Korues and Jennie P.

Kormes, returned to their apartnent in New York City for the purpose of renoving

the furniture and art items contained therein. Evidence submitted, supported

by sworn testimony indicated that the ilew York apartment was naintained during

the year at issue solely due to petitioner's ill health, which prevented then

fron removiag its contents, Petitioners did not consider the apartnent as a
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place of abode, but ratber as a storage place maintained until such tine as

their health permitted them to renove its contents, and accordingly terninate

their interest in the apartnent.

9. In 1977 '  peti t ioners executed a wil l  in Puerto Rico, l ist ing their

domici le as Santurce, Puerto Ricq. In 1978, petit ioners executed a new wil l  in

Florida, l ist ing their donici le as F1orida.

10. Petit ioners, Mark Kormes and Jennie P. Kormes, f i led a joint New York

State fncome Tax Nonresident Return for the year 1978 indicatlng that they were

nonresident individuals for the entire year and had no New York taxable income.

Accordingly, the tax return requested a full refund of State estinated taxes

paid of  $1 '021.84.  0n June 8,  1979,  a refund check was issued for  g11021.84

for the tax yeqr 1978.

c0NctusloNs otr'LAt1'

A. That 20 NYCRR 601.6(4) provides, that the State Tax Cornmission nay

either grant a default or rrshall determine such other appropriate relief that

it deens is warranted." The record does not iadicate that the alleged nonreceipt

of the letter of Juae 3, 1980 and the answer of July 29, 1980, (see paragraph 4

of this decision) have unduly prejudlced or adversely affected petitioners'

position in this matter; nor is there any evidence or indication of a denial of

due process. Accordingly, a determination on default is denied, and appropriate

relief is deemed to be usvrarranted.

B. That the evidence submitted is clear and convincing that petitioners',

Mark Kormes and Jennie P. Kormes, acquired the necessary intent to effect a

change of domicile upon their return to Puerto Rico in late 1976, and that

their acquisitfon of such intent r,ras unplanned and fortuitous.



C' That petitioners, Hark Kormes and Jennie P. Kormes, were aot domiciled

in New York State during the year L977, and were nonresident individuals within

the meaning and intent of section 605(b) of the Tax law.

D. That the petition of Mark Kormes and Jennie P. Korues is granted and

the Audit Division is directed to authorize a refuad in the sun of $L,113.10

($1r245.00 minus previous refund of $131.90) together with such interest as may

be lawfully owing.

DATED: Albany, New York

0cT 0 I 1981
COHMISSION



,b

\ 0g1 a I lse\

->fi

d;c*-
;'> .-5r<' .-g- ,:<>

-* a<5

- - =
t_;)

J

o
>{
n'q!l {{ il

Ft
h

qJ

tt
o

r!

p
H'd

-t
f

iJ

(.9

a

tt

M

o
' r l

o
f-t

qd

t r o
d F + + J

E \ f h

.  -  , ; , : l

' * <  
i : : - '

EgB-N
'.E$;;

$IEHHi
i;.*i'$




