
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

John D. & Nancy A. Koenig

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 af the Tax Law for the Year
7 9 7 3 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of Novenber,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon John D. & Nancy A. Koenig, the pet i t ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
vJrapper addressed as fol lows:

John D. & Nancy A. Koenig
112 R idge Rd.
Rumson, NJ 07760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within che State of New York.

That deponent further says that the said addressee is the pet i t ioner
s the last known addressherein and that the address set forth on said t / rapper

of the pet i t ioner.

Sworn to before me this
13 th  day  o f  November ,  1981 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

November 13, 1981

John D. & Nancy A. Koeni-g
112 R idge Rd.
Runson, NJ 0776A

Dear  Mr .  &  Mrs .  Koen ig :

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative leve1.
Pursuant to sect ion(s) 5gO of the Tax Law, any proceeding in court  to review an
adverse decision by the St.ate Tax Commission can only be inst iLuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Corunissioner and Counsel
Albany, New York 72227
Phone ll (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representatj-ve



STATE 0F NEIir YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOHN D. and NANCY A. K0ENIG

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under Article 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioners, John D. and Nancy A. Koenig, Llz Ridge Road, Rumson, New

Jersey 07760, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the year

1 9 7 3  ( r i l e  N o .  1 9 4 4 8 ) .

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

0ff icer,  at  the off ices of the State Tax Comnission, Two l^/or ld Trade Center,

New York ,  New York ,  on  Ju ly  18 ,  \979 a t  10 :45  A.M.  Pet i t ioner  appeared pro  se .

The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq. ,  (J .  E l len  Purce l l ,  Esq . ,  o f

counse l ) .

ISSIIE

l.lhether New York City unincorporated business tax is an "income tax'r which

must be added to Federal  adjusted gross income in determining New York adjusted

gross income.

FINDINGS OF FACT

1. Pet i t ioners, John D. and Nancy A. Koenig, husband and wife,  were

throughout the period herein involved non-residents of the State of New York.

They timely filed a New York State Non-Resident Income Tax Return (Form IT-203)

for 1973 on which they al located wage and salary income to New York by the

factor 184/223. They did not increase federal  income on the return by Mr.
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Koenig's share of the New York City unincorporated business tax deduct ion taken

on the return of a partnership in which he was a member.

2. 0n Apri l  1L, 7977, pet i t . ioners vrere issued a Not ice of Def ic iency and

a Statement of Audit  Changes which asserted addit ional income taxes of $2r386.40

p lus  in te res t  o f  $534.95  as  due fo r  the  year  1973.

3. The addit ional personal income Lax def ic iency for 1973 was due to the

disal lowance of the al locat ion of income and an addit ion to Federal  income of

$2r476.00, Mr. Koenig's share of the New York City unincorporated business tax

deduction taken by the partnership.

4. Pet i t ioner John D. Koenig was a partner in the New York City law f i rm

of  Gasser  &  Hayes .

5. Pet i t . ioner John D. Koenig has conceded that s ince the partnership did

not al locate any of i ts 1973 income to sources outside of New York State, he

could not individual ly,  as a matter of  law, do so. Pet i t ioners have therefore

withdrawn al l  object ions to the determinat. ion of an increased income tax based

on the disal lowance of such al locat ion.

6. Pet i t ioners'  case was submitted for determinat ion of the single legal

question of whether the New York City Unincorporated Business Tax is analogous

to a franchise tax in t"hat both constitute a tax on the right or privilege of

carrying on a business.

7. Petitioners contend that although the New York City Unincorporated

Business Tax is computed on the basis of personal incorne derived from the

business, i t  is not a personal income tax but is equivalent to the corporate

franchise tax computed on the basis of corporate earnings. Pet i t ioners further

contend that the New York City Unincorporated Business Tax, like a franchise

tax, should be treated as an ordinary and necessary expense of doing business
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and thus a partner 's distr ibut ive share of such tax should be al lowed as a

deduct ion against his taxable income.

8. I t  was conceded at the hearing that the Audit  Divis ion made an error

in calculating the amount of personal income tax due as shown on the Statement

of Audit  Changes, and thus even i f  such statement were correct on al l  other

points,  the amount of t .ax due should be reduced by $189.00 as wel l  as any

interest calculated thereon.

CONCIUSIONS OF IAId

A. That the New York City unincorporated business tax is an I ' income" tax

within the meaning and intent of Chapter 46, title S of the Administrative Code

of the City of New York. Mat, ter of  Richard J. .  Taylor,  State Tax Commission

Dec is ion ,  June 20 ,  1980.

B. That income taxes imposed by the St.ate or any other taxing jur isdict ion,

to the extent deduct ible in determining Federal  adjusted gross income, shal l  be

added to such income in determining New York adjust.ed gross income of a resident

individual,  under sect ions 617 and 612(b)(3) of the Tax Law. Furthermore,

sect ions 632 and 637 make sect ions 612(b)(3) and 617 of the Tax Law appl icable

to non-resident taxpayers to the extent their income is derived from or connected

with New York sources. Accordingly,  New York City unincorporaLed business tax

is not properly deduct ible by ei ther residents or non-residents in computing

New York State personal income tax. See Matter of Samuel L. I {adler,  State Tax

Commiss ion  Dec is ion ,  May 16 ,  1980.

C. That since al l  of  the income upon which the unincorporated business

tax w4s based is conceded to have been derived from or connected with New York

sources, pet i t ioner John D. Koenig's distr ibut ive share of such tax is not

properly deduct ible in computing New York State personal income tax.



D.

extent

of  Fact

DATED:

1-

'That the pet i t ion of John D. and Nancy A.

conceded by miscalculat ion in the Statement

rrSrr supra) and except as so granted, i t  is

Albany, New York

Koenig, is granted to the

of Audit Changes, (Finding

in al l  other respects denied.

NOv t 3 1981
ATE TAX COMMISSION


