
STATE OF NEId YORK

STATE TAX COMMISSION

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 5  &  1 9 7 6 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
17 th  day  o f  Ju Iy ,  1981.

that  the said addressee
for th on said wrapper is

AITIDAVIT OT MAIIING

is  the pet i t ioner

Pe 
last O"y addre

In the Matter of
o f

Estate of Mi l ton

the Pet i t ion

A.  K le in

Deficiency or a Revision
Refund of Personal Income
the Tax law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enpl
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 17th day of July,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of Mi l ton A. Klein the pet i t ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Es ta te  o f  Mi l ton  A.  K le in
clo l f i l l iam Sl ivka
292 Yladl-son Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cui iody of
the United States Postal  Service within the State of New York.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matt.er of the Petit.ion
of

Estate of  Mi l ton A.  K le in

AFFIDAVIT OF MAITING

for Redeterminat ion of
of a Deterninat ion or a
Tax under Art ic le 22 of
1 9 7 s  &  1 9 7 6 .

a Def ic iency or a Revision
Refund of Personal Income
the Tax law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an empl
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of July,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam Sl ivka the representat i -ve of the pet i t ioner in
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

hr i l l iam Sl ivka
Sherman, Feigen & Slivka
292 Ylardison Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
Iast known address of the representat ive of the pet i t ioner.

representative
wrapper is t

Sworn to before me this
17 th  day  o f  Ju ly ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July  17,  1981

Esta te  o f  Mi l ton  A.  K1e in
c/o hr i l l iam Sl ivka
292 Madison Ave.
New York, NY 10017

Dear  Mr .  K le in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect i -on(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /f (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Wil l iam Sl ivka
Sherman, Feigen & Sl ivka
292 Ylaxdison Ave.
New York, NY 10017
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ESTATE OF MII.TON A. KIEIN

for Redeterminat ion of a Def ic iency
or for Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for
the Years 1975 and 7976.

DECISION

Pet i t ioner ,  Es taLe o f  Mi l ton  A.  K le in ,  c lo  t / i l l i am S l ivka ,  292 Mad ison

Avenue, New York, New York 10017, f i led a pet i t ion for a redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for the years 1975 and 1976. (Fi le Nos. 22479 & 26484).

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  7 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared by  Wi l l iam S l ivka ,

Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq. ,  (F rank  Lev i t t ,

E s q . . ,  o f  c o u n s e l ) .

rssrn

Whether Mi l ton.A. Klein adequately substant iated his days worked outside

of New York State as having been worked for the necessity of his employer

rather than for his own personal convenience.

FINDINGS OF FACT

1.  0n  Apr i l  4 ,  1978 and September  15 ,  1978 the  Aud i t  D iv is ion  issued to

Mi l ton  A.  K le in  no t ices  o f  de f ic iency  in  the  amounts  o f  $31565.77  and $11025.71 ,

plus interest,  as addit ional income taxes due respect ively for the tax years

1 9 7 5  a n d  L 9 7 6 .
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2. During the tax years in issue, Mi l ton A. Klein was an employee of

Mi l ton A. Klein Company, fnc.,  80-23 164th SLreet,  Jamaica, New York 11432.

The company did not have any other address, however,  Mr. Klein 's Flor ida home

telephone number was stated on its stationery. The company rdas founded by

Mr. Klein and his brother,  Emanuel A. Klein.

3. During the tax years in issue, Mi l ton A. Klein maintained two homesl

one is Queens County, New York and the other aL 268L South Course Drive,

Pompano Beach, Flor ida 33060. Both homes were maintained throughout the year.

4. According to the evidence submitted at the hearing, Mr. Klein performed

services for the corporaLion during the years in issue from his Flor ida home

during the period September to March and in New York from Apri l  Lo 0ctober.

5. The services performed by Mr. Klein in Flor ida were performed from

his Flor ida home without the assistance of any cler ical  or administrat ive help

because he did not want to be bothered.

6. Mr. Klein 's personal representat ive was unable to furnish records

indicat ing the exact nature of the work performed by Mr. Klein and the exact

dates of when and where the work was performed.

7. Al though Mr. Klein was suffer ing with skin cancer,  probably caused by

Lhe sun, i t  was nevertheless bel ieved that Flor ida was the best place for him,

hea l thwise .

B. There is no evidence that the work performed in Flor ida over such a

sustained period of t ime could not have been adequately performed in New York.

CONCI,USIONS OF IAW

A. That any al lowance claimed for days worked outside the State must be

based upon the performance of services which of necessity,  as dist inguished



f rom convenience, obl igate

of his employer (20 NYCRR

B. That during the

maintain a bonaf ide place

F lor ida .
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the employee to out-of-state dut ies in the service

1 3 1 .  1 6 )  .

tax years in issue Mil ton A. Klein 's employer did not

for the transact ion of i ts business in the State of

C. That services performed by Mr. Klein from his home in Flor ida were

performed for his personal convenience and not for the necessity of his employer.

D. That the pet i t ion herein is denied and the not ices of def ic iency

dated  Apr i l  4 ,  1978 and September  15 ,  [928 are  sus ta ined.

DATED: Albany, New York ION

JUL 1? €81


