
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter

Jack

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1974 & 1976

o f
o f
E .

the Petition

Keck

AFFIDAVIT OF MAITING

Deficiency or a Revision
Refund of Personal Income
the Tax Law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly Sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Jack E. Keck, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid vrrapper addressed as fol lows:

Jack  E.  Keck
55 Conmar Drive
Rochester,  NY 14609

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within Lhe Stat.e of New York.

e e .
i s

'1;

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this (
5 th  day  o f  June,  1981.  -

that the said address
forth on said wrapper

is the pet i t ioner
the last known address

/ /
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Jack  E.  Keck

AT'FIDAVIT OF MAIIING

for Redetermination of a
of a Determinat ion or a
Tax under Art ic le 22 of
L974 & 1976

Defic iency or a Revision
Refund of Personal fncome
the Tax law for the Years

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Patr ick J.  Lane the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr .  Pat r i ck  J .  Lane
Dibb le ,  Kof f ,  Lane,  S tern  & Stern
Suite 500, One Exchange St.
Rochester,  NY 14614

and by depositing same enelosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says Lhat the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sr+orn to before me this
5 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Jack  E.  Keck
55 Conmar Drive
Rochester,  NY L4609

Dear  Mr .  Keck :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone il (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Patr ick J.  lane
Dibb le ,  Kof f ,  Lane,  S tern  & Stern
Suite 500, One Exchange St.
Rochester,  NY I46L4
Taxing Bureau' s Representat ive



STATE OF NET.I YORK

STATS TAX COMMISSION

In the Matter of the Petition

o f

JACK E. KECK

for Redeterminatioa of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Lar+ for the Years
1974 and L976.

DECISION

Peti t ioner,  Jack E. Keck, 55 Conmar Drive, Rochester,  New York 14609,

filed a petitioa for redetertination of a deficiency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1974 and 1975 (File

N o .  2 4 2 9 9 ) .

A smal l  c laims heariag was held before Carl  P, Wright,  Hearing Of, f icer,  at

the offices of the State Tax Comnission, One Marine Midland Plaza, Rochester,

New York, on 0ctober 22, 1980 at 2:45 P. l{ .  Pet i t ioner,  Jack E. Keck, appeared

with Patrick J. Lane, Esq. The Audit Division appeared by Ralph J. Vecchio,

Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSTIES

I .  Whether pet i t ioner was a person required to col lect,  t ruthful ly

account for and pay over Ner* York State withholding taxes of Mallia Paving

Corporat.ion for 1974 and L976.

I I .  hlhether the Not ice of Def ic iency issued to pet i t ioner on June 26, 1978

and irrposing a penalty pursuant to section 685(g) of the Tax Law, was issued

within the period of linitation set forth in section 683 of the Tax Law.
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FINDINGS OF FACT

1. Mal l ia Paving Corporat ion fai led to pay over,  to the Wilhholding Tax

Unit of the Department of Taxation and Finance, New York State personal income

taxes l4rithheld from its employees' wages for the periods December 16, L974

through December 31, 1974, February 1, 1976 through February 15, 1976 and

l larch 1, L976 through March 31, 1976.

2. 0n June 26, 1978, the Audit  Divis ion issued a Statement of Def ic iency

against petitioner imposing a penalty equal to the amount of New York $tate

withholding taxes due from Mallia Paving Corporation for the aforementioned

periods. This was done on the grounds that he was a person required to col lect,

t ruthful ly account for and pay over said taxes, and that he wi l l fu l ly fai led to

do so. Accordingly,  on June 26, 1978 the Audit  Divis ion issued a Not ice of

Def ic iency against him for $260.20 for 7974 and $695.90 for 1976, for a total

d u e  o f  S 9 5 6 . 1 0 .

3. The New York State employerrs return of tax withheld for the period

December 16, 1974 through December 31, 1974 fai led to show that i t  was f i led

later than Apri l  15, L975.

4, During the periods at issue, pet i t ioner Jack E. Keck was president,

director and one-third shareholder in Mal l ia Paving Corporat ion. Pet i t ioner

had the authority, along with the other two shareholders and from tine to tine

otber employees, to sign checks on behalf  of  the corporat ion. Pet i t ioner

Jack E, Keck, contends that he did not sign any payroll checks or withholding

tax returns. Pet i t ioner did sign corporat ion tax returns. Pet i t ionerrs dut ies

consisted of supervising paving projects for Mal l ia Paving Corporat ion.

5. Pet i t . ioner,  Jack E. Keck, contended that he did not part ic ipate in any

decision, t,o deterrnine whether or not any one creditor or set of creditors of



. * 3 - .

Xallia Paving Corporatioq should be preferred over any other creditors. That

he relied upon other corporate officers and corporate enployees to prepare the

payroll, payroll tax returns and withholding tax remittances and to sign all

the necessary checks aad other docunents in connection therewith. Petitioner

further contended that he had no knowledge of l[allia Paving Corporation's

failure to pay the withholding tax in question until he received his Notice of

Deficiency.

CONCf,USIONS OF LAW

A. That petit ioner, Jach E. Keck, was a person required to col lect,

truthfully account for and pay over New York State withholding taxes due fron

Mallia Paving Corporatioo. for the years 1974 and 1976 in accordance with the

neaning and intent of sections 685(n) and 68S(g) of the Tax Law.

B, That the term "willful" as used in the statute means an act, default

or conduct voluotarily done witb knowledge that, as a result, trust funds

belonging to the government will be ured for other purposes (Matter of Levin v.

Gal lman,  42 N.Y.2d 32,  396 N.Y.S.2d 623,  364 N.E.zd 1316) .  The cour t  fur ther

stated that no showing of intent to deprive the Government of its noney is

necessary ooly sonething nore than accidental nonpaynent is required (id. at

34). In light of these principles petitioner$ cannot avoid responsibil"ity by

failing to concern hinself and seeing that taxes are being paid when he is

obviously in cbarge of assets of the corporation. MSHugh v. State Tax Comrissipn,

70 A.D.2d 987' 417 l{.Y.S,2d 799. An exaniaatioa of the instant record establishes

that petitioner was president of the corporation, was authorized to sign

checks, signed tax forms and or+ned one third of the stock. The petltioner's

etatement that he did not participate in the nanagenent of the busioess,
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without supporting proof, fails to meet his burden that he, in fact, was not

t 'wi l l ful 'r  in his responsibi l i t ies.

C. That the Notice of Deficiency dated June 26, 1978 was erroneous, in

that it assessed a withholding tax penalty for 1974 after the expiration of the

three-year period of l initat ion set forth in section 683 of the Tax Law.

D. That the Audit Division is hereby directed to modify the Notice of

Deficiency to the extent of reducing the deficiency for withholding tax penalty

t o  $ 6 9 5 . 9 0 .

E. That the pet i t ion of Jack

in Conclusion of traw rrD'r; and that,

respects denied.

DATED: Albany, New York

JUN 51981

E. Keck is granted to the extent indicated

except as so granted, is ln all other

SSIONER


