
STATE OF NEhI YORK

STATB TAX,COMMISSION

In the Matter of the Pet i t ion
o f

I{al lace Johnston

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Periods
721L6174 - I2 /31174 and 4 lL6 l75  -  9 /30 l7s .

That deponent further says
herein and that the address set
of the pet i t ioner.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Wallace Johnston, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

I,lallace Johnston
1112 Kenyon Ave.
Plainf ield,  NJ 07060

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

ATFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Sworn to before me this
23 rd  day  o f  Oc tobe r ,  1981 .



STATE OF NEI,rr YORK
STATE TAx COMMISSION

fn the UaLter of the Pet iLion
o f

Wallace Johnston

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Per iods  L2116174 -12 /31 /74  and,  4 /L6 /75  -  9 /30 /75 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 23rd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied rnai l  upon Donald A. Ostrower the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Donald A. Ostrower
3000 Marcus Ave.
Lake Success ,  NY 11040

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner, .

Sworn to before me this
23rd  day  o f  October ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

O c t o b e r  2 3 ,  1 9 8 1

I'lallace Johnston
1112 Kenyon Ave.
Plainf ield,  NJ 07060

Dear Mr. Johnston:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t . ionert  s RepresentaLive
Donald A. Ostrower
3000 Marcus Ave.
Lake Success ,  NY 11040
Taxing Bureau' s Representative



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matt.er of the Petition

o f

WAII.ACE JOHNSTON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the periods December 16,
1974 th rough December  31 ,  \974 and Apr i l  16 ,
1975 th rough September  30 ,  1975.

DECISION

Peti t ioner,  Wal lace Johnston, 1112 Kenyon Avenue, Plainf ield,  New Jersey

07060, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the periods December 16,

1974 through December 31 ,  7974 and Apri l  16, 1975 through September 30, L975

( F i l e  N o .  2 1 1 4 0 ) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  November  18 ,  1980 a t  9 :15  A.M.  Pet i t ioner ,  Wal lace  Johns ton ,  appeared

with Donald A. Ostrower, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (Ange lo  Scope l t i to ,  Esq.  ,  o f  counse l ) .

ISSUES

I. Whether income taxes withheld from employees of Ebony for periods in

issue were paid over to New York State.

I I .  Whether pet i t ioner I^Ias a responsible person required to col lect,

t ruthful ly account for and pay over withholding taxes of Ebony Draft ing Services,

Inc. (hereinafter "Ebony") for the periods December 76r 7974 through December 31,

L974 and Apri l  16, 1975 through Septernber 30, 1975.
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FINDINGS OF FACT

1. 0n September 26, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

and Statement of Def ic iency against pet i t ioner,  Wal lace Johnston, for subject

periods, imposing a penalty against him equal to the amount of New York with-

holding tax al legedly due and owing from Ebony in the amount of $4,349.7A. The

penalty was issued on the ground that i f  Ebony fai led to pay over taxes due,

then pet i t ioner,  as an off icer of said ent i ty,  was l iable thereon.

2. Pet. i t ioner argued that i f  Ebony had in fact fai led to pay over income

tax, he would not be a responsible person.

3. Subsequent to the hearing, the pet i t ioner subnit ted a copy of a

"Request For Transcriptr '  ( form TC-40) which he obtained from the Tax Compliance

Bureau. The "transcr ipt i l  together with other information submitted indicated

that the taxes at issue had been fully paid subsequent t.o the issuance of the

Not ice  o f  Def ic iency  (supra) .

CONCTUSIONS OF TAW

A. That since income taxes withheld from the employees of Ebony,

periods in issue are ful ly paid, the quest ion of pet i t ioner 's l iabi l i ty

f o r

a s a

responsible person is rendered moot.

B. That the pet i t . ion of Wal lace

Defic iency dated September 26, 1977 is

DATED: Albany, New York

LlrjT Z 3 1981

Johnston is granted, and the Not ice of

cance l led .

COMMISSIONER


